EU Law Journal

Volume 7, Number 1




EU Law Journal Content of Issue 1/2022

The scientific peer-reviewed EU Law Journal is focused on academic texts, original studies of Slovak as well as foreign authors
regarding the EU and EU law. Besides research studies it includes contributions to the discussion on current topics about the EU and
EU law as well as book reviews of domestic and foreign authors. Contributions are reviewed by an anonymous reviewing procedure.
Further information for authors are available online at www.eulawjournal.eu

Simplification of international inheritance by European Union rules
Marian Horvath

o . . The effects of cross-border transfer of a company's registered office in the EU as part of the freedom of
Editor in Chief establishment

. . o , , Rastislav Funta & Michal Duri$
Dr. habil. JUDr. Rastislav Funta, Ph.D., LL.M., Danubius University (Bratislava — Slovak republic)

Editorial Board General Principles of EU Food Law
Liudmyla Golovko
Prof. Dr. Elena Boltanova, PhD., Tomsk State University (Tomsk — Russian Federation)

Doc. Dr. Andrea Cajkova, PhD., University of Ss. Cyril and Methodius (Trnava — Slovak republic) Selected case law of the European Court of Justice on equal opportunities for men and women in labor
and employment issues
Prof. Dr. Cagri Erhan, PhD., Altinbas University (Istanbul - Turkey) Ivan Podhorec

Doc. Dr. Liudmyla Golovko, PhD., National University of Ukraine (Kiev — Ukraine)

. . . o Prohibition of competition in commercial law
Dr. Judit Glavanits, PhD., Szechenyi Istvan University (Gy6r - Hungary) Tomas Skalicl Ky

Prof. Dr. Nina Ischenko, PhD., Gomel State University (Sukhoi — Belarus)

Book review

Doc. JUDr. PhDr. mult. Libor Klimek, PhD., Matej Bel University (Banska Bystrica — Slovak republic) Timcke, S. Algorithms and the End of Politics: How Technology Shapes 21st-Century American Life

Doc. JUDr. Andrej Kralik, PhD., LL.M., EUIPO (Alicante — Spain)

pplk. doc. PhDr. Ing. Kristina Kralikova, PhD., MBA., Academy of the Police Force (Bratislava - Slovakia)
Prof. Dr. habil. Péter Miskolczi Bodnar, CSc., Karoli Gaspar University (Budapest - Hungary)

Prof. JUDr. Stanislav Mraz, CSc., Economic University (Bratislava — Slovak republic)

Dr. Stefan Nebesky, Ph.D., M.E.S., European Banking Authority (London — Great Britain)

Prof. Ing. Peter Plav¢an, CSc., Comenius University (Bratislava — Slovak republic)

Doc. JUDr. Pavel Svoboda, Ph.D., D.E.A., Charles University (Prague — Czech republic)

Published by

IRIS - Vydavatel'stvo a tla¢, s. r. o.
Zitavska 14

820 13 Bratislava, Slovak republic
ICO 35926 376

in cooperation with

Danubius University

Janko Jesensky Faculty of Law
Richterova 1171

925 21 Sladkovic¢ovo, Slovak republic
Email: info@eulawjournal.eu

Volume 7, Number 1
Periodicity: twice a year
Issued: January 2022

© EU Law Journal 2022

EV 5318/16
ISSN 2453-7098



Simplification of international inheritance by European Union rules

Marian Horvéath
Danubius University

Abstract

In the study, the author will deal with the
simplification of international inheritance by the rules
of the European Union and the fact how the rules
simplify international cross-border inheritance. Every
year, citizens move within the European Union, often
to another Member State of the European Union. The
reasons have various - buying real estate, living, work,
studying, family ect. Therefore, the topic of cross-
border inheritance is becoming more and more
relevant. In a cross-border inheritance, the authorities
of several countries may have legal jurisdiction to
inherit and the laws of several countries may apply. It
is therefore necessary to initiate inheritance
proceedings in different countries in accordance with
the laws in force there, which may represent an
extraordinary financial or other loads for citizens and
also result in the issuance of often disputed decisions
by the competent authorities.

Key words

European Union, EU law, inheritance, inheritance law,
international inheritance

1. Uvod

Kazdoro¢ne sa obcania v ramci Eurdpskej unie
stahuju, casto do iného clenského statu Eurdpskej
Unie. DOvody maju rozne - kapa nehnutelnosti,
byvanie, zamestnanie, $tidium, rodina a podobne.
Preto téma cezhrani¢ného dedenia nadoblda na
aktualnosti. V cezhrani¢cnom dedeni mézu mat’
zakonnl pravomoc zaoberat' sa dedicstvom organy
niekol’kych krajin (napriklad organy krajiny Statnej
prislusnosti zosnulého a organy krajiny, v ktorej
naposledy zosnuly Zil) a mézu sa uplatiovat’ zakony
niekol’kych krajin (napriklad zdkony vsetkych krajin, v
ktorych zosnuly vlastnil majetok). Je preto potrebné
zacat’ dedi¢ské konanie v roznych krajinach podl'a tam
platnych zakonov, ¢o mdze pre ob&anov predstavovat
mimoriadnu finanén ¢i ind zataz a neistym
vysledkom moZze byt aj vydanie &asto spornych
rozhodnuti kompetentnych organov.

! Eurdpska Gnia (2017). Cezhrani¢né dedenie — prirucka pre
obcéanov. Ako sa pravidlami EU zjednodusuje medzinarodné
dedenie.

2. Dedi¢ské pravo v podmienkach Slovenskej
republiky a v rdmci Eurdpskej tnie

Dedi¢skym pravom sa v podmienkach Slovenskej
republiky zaoberali viaceri odbornici,? konstatujt, ze
dedic¢ské pravo v Slovenskej republike je sucastou a
najdolezitejSou podskupinou vSeobecného
stkromného prava. V tejto Casti sikromného prava je
predmetom dedenie, najma predpoklady dedenia, kto
je povolavany dedit, v akej miere méze porucitel
ovplyvnit' vyber dedica (testovacia sloboda), resp. v
akej miere ustanovuje zékon, kto je dedi¢om, aka je
spolo¢enska ingerencia do testovacej slobody
porucitela a aké sl pravne dosledky odmietnutia
dedi¢stva a nadobudnutia dedi¢stva. Dedi¢ské pravo je
majetkovym pravom. Majetkovy obsah dedenia
vyjadruje zékladni spolocensku funkciu a vyznam
dedi¢ského prava v objektivnom, aj subjektivnom
zmysle slova. V objektivnom zmysle je dedi¢ské
pravo suhrn pravnych noriem, upravujlcich prechod
prav a povinnosti po smrti fyzickej osoby na iné osoby
podla dediéskej postupnosti (dedi¢skej sukcesie). V
subjektivnom zmysle je to opravnenie urcitého
subjektu stat’ sa vo svojom osobnom a majetkovom
zaujme dediCom po zosnulej fyzickej osobe.

2 Gandzalova, D. (2010). Dedi¢ské pravo (4. &ast). In:
Obcianske pravo hmotné (2) : zavizkové pravo : pravo
dusevného vlastnictva; Gandzalova, D. (2011). Pravna Giprava
dedi¢ského prava v novom Obcianskom zakonniku
Slovenskej republiky. In: Notitiae Novae Facultatis luridicae
Universitatis Matthiae Beli Neosolii (Ro¢nik XVIL;
Gandzalova, D. (2012a). Eurdpske dedi¢ské pravo. In:
Notitiae Novae Facultatis luridicae Universitas Matthiae Beli
Neosolii (XVII); Gandzalova, D. (2012b). Vyvoj dediéského
prava a jeho dalsie smerovanie; Gandzalova, D. (2014b).
Dedenie zo zavetu (21. hlava). In: Ob¢ianske pravo hmotné
1; Cirdk, J. a kol. (2008). Rodinné pravo; Cirak, J. a kol.
(2009). Dedicské pravo. Cirdk, J. (2009). Dedic¢ské pravo v
Slovenskej republike (XII. kapitola). In: Ochrana a
vymozitel'nost’ subjektivnych obéianskych prav po vstupe do
EurGpskej Unie; Durii, M. (2011). Deditské vztahy v
medzinarodnom prave sikromnom. In: Medzinarodné pravo
sukromné; Duri, M. (2016). Dedi¢ské vztahy v
medzinarodnom prave sikromnom. In: Medzinarodné pravo
sikromné; Lazar, J. a kol. (2010). Ob¢ianske pravo hmotné
(1) : vSeobecna cast’ : rodinné pravo : vecné prava : dedicské
pravo; Lazar, J. a kol. (2014). Obg¢ianske pravo hmotné (1) :
vieobecna Cast, rodinné pravo, vecné prava, dedi¢ské pravo;
Gandzalova, D. (2010). Dedi¢ské pravo (4. cast). In:
Obcianske pravo hmotné (2) : zavizkové pravo : pravo
dusevného vlastnictva; Gandzalova, D. (2012b). Vyvoj
dedic¢ského prava a jeho d’alSie smerovanie; Gandzalova, D.
(2014b). Dedenie zo zavetu (21. hlava). In: Ob¢&ianske pravo
hmotné 1; Gandzalova, D. (2020). Konanie o dedistve.



Subjektivne dedi¢ské pravo je majetkové pravo
absolutnej povahy, posobiacej erga omnes. Subjektom
dedi¢ského prava je dedic.

Dedic¢ské pravo je potrebné ponimat’ ako samostatnil
Cast’ konstituovanej vednej discipliny pravo, ako
davaji do pozornosti.® Taktiez na dedigské pravo je
potrebné nazerat’ v Slovenskej republike aj z hl'adiska
ochrany a vymozitelnosti subjektivnych ob¢ianskych
prav po vstupe do Eur6pskej Gnie Dalsi autori®
pripominajd medzinarodny kontext dedi¢skych vztahy
v medzindrodnom prave sukromnom. Dalsia
renomovand autorka Vv tejto oblasti upriamuje
pozornost’ na dedi¢ské pravo ako sucast’ ob¢ianskeho
prdva hmotného s dalsimi sGvisiacimi témami
z&vizkového prava a prava duSevného vlastnictva® a
taktiez d’alsi autori’ vymedzuji obcianske pravo
hmotné vo v8eobecnej Sasti spolu s rodinnym pravom,
vecnymi pravami a dediéskym pravom. Kolektiv
autorov® vymedzuji v rémci obcianskeho prava
hmotného zavdzkové pravo a dediéské pravo.
Citovana autorka® sleduje zmeny pravnej Upravy
dedi¢ského prava v novom Obcianskom zakonniku
Slovenskej republiky. Dalsia autorkal® uvazuje
vSeobecne o dedeni v intencidch obcianskeho prava
hmotného, v inej pracit! d’alej konkretizuje dedenie zo
zavetu a dalsi publikovany vystup zamerala
progndzuje vyvoj dedi¢ského prava a jeho dalSie
smerovanie.

Dedenie je Eurdpskou Uniou definované ako prechod
prav a povinnosti spojenych s majetkom zosnulého po
jeho smrti. Prava predstavuju napriklad vlastnicke
pravo k domu, vozidlu alebo bankovému Gétu.

8 Cirak, J. akol. (2009). Dedi¢ské pravo.

4 Cirdk, J. (2009). Dedi¢ské pravo v Slovenskej republike
(XII. kapitola). In: Ochrana a vymozitenost’ subjektivnych
obcianskych prav po vstupe do Eurépskej unie.

5 Gandzalova, D. (2011. Pravna uprava dedi¢ského prava v
novom Obcianskom zakonniku Slovenskej republiky. In:
Notitiae Novae Facultatis luridicae Universitatis Matthiae
Beli Neosolii (Roénik XVL); Duri§, M. (2011). Dedi¢ské
vztahy v medzinarodnom prave sukromnom. In:
Medzinarodné pravo stkromné; Duri§, M. (2016). Dedigské
vztahy v medzindrodnom prave stkromnom. In:
Medzinéarodné pravo stikromné.

® Gandzalova, D. (2010). Dedi¢ské pravo (4. cast). In:
Obgcianske pravo hmotné (2) : zavézkové pravo : pravo
dusevného vlastnictva.

" Lazar, J. a kol. (2010). Obgianske pravo hmotné (1) :
vSeobecna Cast’ : rodinné pravo : vecné prava : dedifské
pravo; Lazar, J. a kol. (2014). Obgianske pravo hmotné (1) :
vSeobecna Cast’, rodinné pravo, vecné prava, dedi¢ské pravo.
8 Voj¢ik, P. a kol. (2010). Obgianske pravo hmotné II. :
Zavazkové pravo, dedi¢ské pravo.

® Gandzalové, D. (2011). Pravna tuprava dedi¢ského prava v
novom Obcianskom zakonniku Slovenskej republiky. In:
Notitiae Novae Facultatis luridicae Universitatis Matthiae
Beli Neosolii (Ro¢nik XVL.).

1 Gandzalové, D. (2014a). Vieobecne o dedeni (19. hlava).
In: Obcianske pravo hmotné 1.

11 Gandzalov4, D. (2014b). Dedenie zo zavetu (21. hlava). In:
Obcianske pravo hmotné 1.

Zaviizkami mozu byt napriklad aj dlhy.'? Cezhrani¢né
(alebo medzinarodné) dedenie je dedenie s prvkami z
roznych krajin: napriklad zosnuly zil v inej krajine,
nez bola krajina jeho povodu, dedi¢i zosnulého ziji v
inej krajine alebo zosnuly vlastnil majetok v
niekolkych krajindch.'®

Aby Europska Unia pre obcanov zjednodusila
planovanie k pozostalosti a cezhrani¢nému dedenie,
prijala v roku 2012 pravny predpis — nariadenie o
dedigstve (Nariadenie EU &. 650/2012).14 V nariadeni
su stanovené pravidla na uréenie toho, organy ktorého
Clenského S$tatu Eurdpskej unie sa budi zaoberat
cezhraniénym dedenim a ktoré vnitrostatne pravo sa
bude vztahovat' na toto dedi¢stvo. Vd’aka tomu moze
obcan alebo zavetca (osoba, ktord spisuje zavet)
naplanovat, ako sa bude postupovat vo veci jeho
pozostalosti, a dediCia sa uz nemusia zaoberat’ pravom
a organmi viacerych krajin. Nariadenim sa takisto
ulahCuje to, aby rozhodnutie sudu alebo notarska
listina tykajuca sa dedi¢skej veci vydané v jednom
¢lenskom Sstate Europskej tnie mali ucinky v inom
¢lenskom $tate Eurdpskej tnie. Nariadenim sa zavadza
Eurépske osvedcenie o dedi¢stve (European certificate
of succession (ECS)),® listina, o ktord moézu poZziadat
dedi¢ia (ako aj odkazovnici, vykonavatelia zavetu a
spravcovia dediCstva po zosnulom) na ucely
preukézania svojho postavenia a na uplatnenie svojich
prav v inom &lenskom State Eurépskej tinie. '8

Nariadenie sa tyka wurcitych procesnych otazok,
spojenych s cezhrani¢nym dedenim — organy ktorého
¢lenského Statu Eurdpskej unie sa budi zaoberat
dedi¢stvom, ktoré vnutroStitne pravo sa bude
vztahovat' na dedi¢stvo, akym spoésobom budi mat’
sudne rozhodnutia a notarske listiny o dedi¢skych
veciach ucinky v inom ¢lenskom $tate Eurdpskej unie
a ako sa modze pouzivat eurdpske osvedCenie o
dedi¢stve. Nariadenie sa netyka vecnych otézok

12 Gandzalova, D. (2012b). Vyvoj dedi¢ského prava a jeho
d’alsie smerovanie.

13 Eurépska tinia (2017). Cezhraniéné dedenie — prirucka pre
ob&anov. Ako sa pravidlami EU zjednodusuje medzinarodné
dedenie.

1 Nariadenie EU &. 650/2012.

15 Mozu oni poziadat dedi¢i, odkazovnici, vykonavatelia
zavetu a spravcovia dedicstva. Umoznuje dedi¢om,
odkazovnikom, vykonavatelom zavetu a spravcom dediéstva
preukazat’ svoje postavenie a vykondvat svoje prava a
pravomoci vo vztahu k majetku nachadzajucemu sa v inych
Clenskych Statoch Eurdpskej tnie, napriklad: mat’ pristup k
zdedenym peniazom na bankovom ucte nachadzajucom sa v
inom ¢lenskom State Eurdpskej Unie, dat’ si zapisat’ zdedeny
majetok do katastra nehnutelnosti v inom c¢lenskom State,
mozno on poziadat namiesto rovnocennych vnutrostatnych
listin, informacie v fiom obsiahnuté sa povazuji za presné,
jeho ucinky st rovnaké vo vsetkych clenskych Statoch
Eurdpskej unie, musi byt uznané vo vsetkych clenskych
statoch Eurdpskej inie bez potreby akéhokol'vek osobitného
konania.

16 Eurdpska Unia (2017). Cezhrani¢né dedenie — prirucka pre
obganov. Ako sa pravidlami EU zjednodusuje medzinarodné
dedenie.



cezhraniéného dedenia — napriklad: aky podiel
majetku zosnulej osoby by mal pripadntt’ jej defom a
manzelovi ¢i manzelke a do akej miery sa mozZe
zavetca slobodne rozhodnut, komu svoj majetok
zanechd. Tieto otazky sa budi nadalej riadit
vnutroStatnym pravom. Nariadenim sa neupravuju
urcité veci, ktoré mézu byt spojené s cezhranicnym
dedenim, napriklad:

* obciansky stav obc¢anov (napriklad kto bol posledny
manzel ¢i posledna manzelka zosnulej osoby),

* rezim vlastnictva paru, ¢i uz zosobaseného alebo v
registrovanom partnerstve (to znamena, ako by sa mal
delit majetok paru v pripade Gmrtia jedného z
manzelov alebo partnerov),

* vyzivovacie povinnosti vo¢i zavislym osobam
(napriklad voéi byvalému manzelovi/byvalej manzelke
alebo detom po rozvode),

* dochodkové zabezpecenie,

* obchodné spolo¢nosti vratane toho, ako by sa mali
previest’ podiely zosnulej osoby v spolo¢nosti,

+ zaznamenavanie zdedeného majetku v registri
(napriklad zaznamenavanie vlastnictva domu v katastri
nehnutel’nosti). Nariadenim sa neupravuje ani danové
pravo. Podla vnutroStatneho prava jednotlivych
¢lenskych §tatov Eurdpskej tnie sa uréi, aku dan z
dedic¢stva treba zaplatit’ a kde.'”

3. Zaver

Kracové zasady nariadenia Eurépskej tUnie -
nariadenim sa zjednoduSuje a cezhrani¢né dedenie
znizuju sa s nim spojené naklady.

« Organy a pravo poslednej krajiny pobytu zosnulého:
dedi¢stvom sa budil zaoberat’ organy clenského $tatu
Eurdpskej Unie, v ktorom naposledy Zil zosnuly, a na
pozostalost sa bude vztahovat pravny poriadok
daného c¢lenského Statu Eurdpskej tnie. Prislusny
sudny komisar v dedi¢skej veci by mal na ucely
uréenia obvyklého pobytu celkovo posudit’ okolnosti
zivota zosnulého pocas rokov pred jeho Umrtim a v
Case jeho smrti a zohladnit vSetky relevantné
skutkové prvky, najmid trvanie a pravidelnost
pritomnosti zosnulého v dotknutom State, ako aj
podmienky a dovody tejto pritomnosti. Skiima sa, kde
sa porulitel' usadil a mal najuz§ie vizby rodinné,
pracovné, spolocenské a majetkové, a to bez ohl'adu
na jeho Statnu prislusnost. Takto urceny obvykly
pobyt by mal teda preukazovat’ tizku a stabilnil vizbu
s dotknutym §tatom. V urcitych pripadoch méze byt
uréenie obvyklého pobytu zosnulého zlozité. V zmysle
recitdlu 24 Preambuly Nariadenia takyto pripad moze
nastat’ najmé vtedy, ak zosnuly z pracovnych alebo
ekonomickych dovodov odisiel zit' do zahranicia s
cielom pracovat’ tam, a to aj na dlhy ¢as, ale zachoval
si uzku a stabiln vdzbu na svoj Stat povodu. V
takomto pripade by sa, v zavislosti od okolnosti
pripadu, stale za obvykly pobyt zosnulého mohol

Y7 Buropska tnia (2017). Cezhrani¢né dedenie — prirucka pre
obcanov. Ako sa pravidlami EU zjednodusuje medzinarodné
dedenie.

povazovat' §tat povodu zosnulého, v ktorom sa
nachddzalo centrum jeho rodinného a spolo¢enského
zivota. Iny zlozity pripad modze nastat, ak zosnuly
striedavo zil vo viacerych $tatoch alebo ak cestoval z
jedného statu do druhého bez toho, aby sa trvale usadil
v ktoromkol'vek z nich. Ak bol zosnuly Statnym
prislusnikom jedného z tychto Statov alebo mal svoj
hlavny majetok v jednom z tychto Statov, jeho Statna
prislusnost’ alebo umiestnenie tohto majetku by mohli
byt osobitnym faktorom pri celkovom posudeni
vsetkych skutkovych okolnosti. Bude preto potrebné
posudit’ vzdy konkrétne podmienky a predpoklady
kazdého pripadu samostatne.

e Mozna volba prava: obcCania sa vSak mozu
rozhodnut’, aby sa na ich pozostalost' namiesto toho
uplatiioval pravny poriadok krajiny ich Statnej
prislusnosti. Tato volba prava sa moze uskutocnit
formou zAvetu alebo v samostatnom vyhlaseni.
Krajina, ktorej pravo je zvolené, méze byt ¢lenskym
Statom Eurdpskej Unie alebo krajinou mimo Eurdpskej
Unie.’8

Zaroven Nariadenie vo svojom ¢lanku 22 vyslovne
povol'uje vol'bu prava a stanovuje, Ze osoba si moze za
rozhodné pravo, ktorym sa bude spravovat’ dedenie jej
celého dediCstva, zvolit pravny poriadok Statu,
ktorého je v &ase volby alebo tumrtia Statnym
prislusnikom. Osoba so S§tatnou prislusnost'ou
viacerych S§tatov si moze zvolit pravny poriadok
ktoréhokol'vek zo Statov, ktorych je v case volby
alebo v Case umrtia $tatnym prislusnikom. Vol'ba sa
urobi vyslovne vo vyhlaseni vo forme pravneho tkonu
nakladania s majetkom pre pripad smrti alebo vyplyva
z podmienok tohto pravneho Gkonu. Hmotnoprévna
platnost’ ukonu volby prdva sa spravuje zvolenym
pravnym poriadkom. Kazda zmena alebo odvolanie
vol'by prava musi spiat formalne naleZitosti zmeny
alebo odvolania pravneho Ukonu nakladania s
majetkom pre pripad smrti. Z textu Nariadenia je
zrejmé, ze ohl'adom vol'by prava su povolené vsetky
pravne formy, ktoré pri takomto type ukonu umoziiuje
vnatroStatny pravny poriadok. V  podmienkach
slovenskej legislativy pritom plati, ze volbu prava
mozno vyhlasit’ tak do zépisnice pred notarom ako aj
je ju mozné vykonat’ mimo notarskej zapisnice, a to
ako vol'bu prava (i) spisanu vlastnou rukou porucitel’a;
(if) zriadent v inej pisomnej forme za pritomnosti
svedkov Ukonu alebo (iii) spisand formou notarskej
zépisnice.

Ak vyhlasenie o volbe prava spise notar formou
notarskej zapisnice, zabezpeci bez zbytocného
odkladu po vykonani tohto Gkonu jeho zaregistrovanie
v Notéarskom centralnom registri zavetov. V informacii
pre Notarsky centralny register zavetov uvedie, o aku
listinu ide, datum jej podpisania, meno, priezvisko,
rodné ¢islo, datum narodenia a Udaj o trvalom pobyte
ucastnika.

V tejto suvislosti je dolezité ustanovenie ¢lanku 5
Nariadenia, podl'a ktorého plati, ze ak je pravny
poriadok, ktory si zosnuly zvolil na vysporiadanie
svojho dedi¢stva podla ¢lanku 22 Nariadenia,

18 Mjmlegal. (2020). Dedigské pravo: Viete, v ktorom §tite
bude prebiehat’ Vase dedi¢ské konanie?



pravnym poriadkom ¢lenského $tatu, moézu sa dotknuti
ucastnici dohodnut, ze vyluénu pravomoc konat v
dedi¢skej veci bude mat’ sud alebo sudy uvedeného
Clenského Statu (v ktorom sa uplatiiuje zosnulym
zvoleny pravny poriadok).

Takato dohoda o volbe sidu musi mat pisomnu
formu, musi v nej byt uvedeny datum a musia ju
podpisat’ dotknuti Wcastnici. Za rovnocennu s
pisomnou formou sa povazuje kazda komunikacia
elektronickymi prostriedkami, ktora umoziuje trvaly
zaznam o dohode. Dohoda o volbe sudu vsak
prichadza do tvahy len vtedy, ak zosnuly urcil pravny
poriadok na vysporiadanie dedi¢stva po flom a tento
pravny poriadok nie je pravom clenského Statu, v
ktorom ma obvykly pobyt.

Pre tplnost’ je potrebné zmienit, Ze iba v pripadoch
urenych Nariadenim moze sud clenského Statu
odmietnut’ vykondvat’ pravomoc (napr. na ziadost
niektorého z ucastnikov konania, ak vzhl'adom na
praktické okolnosti dedi¢skej veci, ako napr. miesto,
kde sa nachddza majetok, ktory je predmetom
dedi¢stva, sa tento ucCastnik domnieva, Ze sud
Clenského Statu zvoleného pravneho poriadku je
vhodnej$i na konanie v dedi¢skej veci).

Pri ivahach o tom, ¢i obCan pocas svojho zivota ma
vykonat’ vol'bu prava alebo nie, je - okrem posudenia a
porovnania celkovych nékladov dedi¢ského konania
na Slovensku a v zahrani¢i - potrebné vziat' do uvahy
aj samotny rozsah p6sobnosti rozhodného préva a
dosledky s tym spojené. Tak ako uz bolo vysSie
uvedené uréenym pravnym poriadkom, v pripade
cezhrani¢ného dedenia podl'a Nariadenia, sa nasledne
spravuje dedic¢stvo ako celok. Jedna sa predovsetkym
o: (i) vymedzenie opravnenych o0sob, urcenie
dedic¢skych podielov; (ii) dedicsku sposobilost’ a jej
nespoOsobilost’; (iii) moznost’ vydedenia; (iv) pravomoc
dedicov, spravcov dedicstva a vykonavatelov zavetu;
(v) dovody neplatnosti zavetu; (vi) rozsah dedicskej
zodpovednosti za dlhy patriace do dedi¢stva; (vii)
povinné dedi¢ské podiely; (viii) obmedzenia
nakladania s majetkom pre pripad smrti; (ix)
odmietnutie dedi¢stva; (x) moznost uzatvorenia
dedicskej dohody.

Tak ako je z vysSie uvedeného zrejmé, obcan so
slovenskom $tatnou prislusnostou méze este za svojho
zivota sam alebo sama urcit, aby sa na vysporiadanie
dedi¢stva vztahovalo slovenské pravo ako pravo
rozhodné. Jednd sa tak v tomto pripade o pravo, ktoré
je obcanovi blizke a ktoré, aj ked’ nie v detailoch,
predsa len pozna. V pripade, Ze tak neurobi a do uvahy
bude prichadzat’ rakuske, madarské alebo iné pravo,
moéze Svojim potomkom spdsobit’ problémy resp.
nezrovnalosti, o existencii ktorych nema ziadne
vedomosti a znalosti.t®

» Uznévanie, akceptovanie a vykonavanie v inych
clenskych statoch Eurdpskej unie: sudne rozhodnutia v
dedi¢skych veciach vydané v jednom ¢lenskom State
Eurdpskej Unie bud( automaticky uznané v inych

% Mjmlegal. (2020). Dediéské pravo: Viete, v ktorom §tate
bude prebiehat’ Vase dedic¢ské konanie?

Clenskych s$tatoch Eurdpskej tnie. Ak sa voéi ich
uznaniu namieta, budd vyhlasené za vykonatelné na
zéklade zjednodusenych pravidiel. Uradne osved&ené
listiny (napriklad notarske listiny) v dedi¢skych
veciach (napriklad zavet alebo osvedcenie o dedicstve)
spisané v jednom clenskom State Eurdpskej unie budu
akceptované a vyhlasené za vykonatelné aj v inom
Clenskom State Eurdopskej tunie na zaklade
zjednodusSenych pravidiel.

» Eurdpske osvedCenie o dediéstve: dediia moézu v
Clenskom State Eurdpskej unie ziskat eurdpske
osvedéenie o dediCstve, ktoré im umozni preukazat
svoje postavenie dediCov v suvislosti s majetkom,
ktory sa nachadza v inych ¢lenskych §tatoch Eurdpskej
Unie.
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The effects of cross-border transfer of a company's registered office

in the EU as part of the freedom of establishment
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Abstract

In light of the ECJ case in Polbud (C-106/16), the goal
of this article is to discuss the cross-border relocation
of a registered office in the European Union. The ECJ
reopened an old doctrinal dispute about the
dimensions of the concept of establishment with its
decision in the Polbud case. The ECJ decision will be
discussed after an introductory section focused on the
relocation of the registered office. Thus, the decision
itself should be presented and then its effects on the
freedom of establishment will be discussed.
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1. Introduction

The cross-border relocation of companies in the EU
has always been a core issue of the freedom of
establishment. The freedom of establishment in
accordance with Art. 49 TFEU protects the right to
settle in other EU member states. An essential part of
it represent the cross-border relocation of companies.

2. The cross-border transfer of the registered office
of companies

The cross-border transfer of the registered office of
companies refers to those processes in which a
company relocates its actual or statutory registered
office across national borders to the territory of
another state. The country of destination must accept
the foreign society and the country of origin must
accept the departure.®

2.1. The statutory seat and the administrative seat

The registered office is the office in the founding
document. This corresponds to the articles of
association of a joint stock corporation or the articles
of association of a limited liability company.? The
administrative seat is the place of activity of the
management or the representative bodies appointed for

! RATKA, T. (2003): Grenziiberschreitende Sitzverlegung
von Gesell-schaften. i

2 SKRINAR, A. - NEVOLNA, Z., a kol. (2012): Obchodné
préavo.

this purpose. This is the place where the head office is
actually run, i.e. where company-relevant decisions
are made. On the other hand, there is the already
mentioned registered office, for the determination of
which it is irrelevant where the actual business activity
of a company takes place. The main administration is
the place where the managerial decisions of the
regular business operations and the current
administration are usually made. It is irrelevant
whether the shareholders or managing directors are
e.g. Slovak or not. The decisions mentioned not only
refer to fundamental business decisions, but also to
ordinary business activities, both internally and
externally. The determination of the administrative
seat is based on the criterion of recognizability, which
means the place at which the decisions are externally
recognizable for legal traffic.

2.2. Conflict of law by relocation of the registered
office

Because of the international dimension of the cross-
border transfer of registered offices, there must be a
way to determine the company statute or personal
statute of a company, i.e. the law applicable to the
company.?

2.2.1. Seat theory vs incorporation theory

In regard to seat theory, the law applied to the
company in the territory of which it has its actual
administrative seat. If the company has been legally
established, it is recognized as a company of this state
with all rights and obligations. The company statute
covers the formation, existence, decline, organization,
rights and obligations of the members and much more.
The seat theory is mainly justified by the fact that the
seat of the head office is probably the strongest point
of contact of a company. In the European Union, the
seat theory seems to have lost its validity under the
influence of freedom of establishment. After
judgments in the “"Centros",* "Uberseering"s and
"Inspire Art"® cases, it was often assumed that there
can no longer be any seat theory states in the EU.

3 CSACH, K. - SIRICOVA, L. (2011): Uvod do studia
medzinarodného prava stkromného a procesného.

4 C-212/97, Centros, 9.03.1999.

5 C-208/00, Uberseering, 5.11.2002.

¢ C-167/01, Inspire Art, 30.09.2003. PALA, R. (2004):
Sloboda usadzovania spolo¢nosti vo svetle novej judikatiry
ESD. Inspire Art. Potencialny dopad na eurdpske a slovenské
pravo obchodnych spoloénosti.



According to these decisions, the relocation of the
administrative seat of a company duly incorporated in
the country of its registered office was always to be
recognized by the country of immigration. According
to the incorporation theory, the company statute is
determined by the law of the founding state.” This
means the state in which it was founded. The company
statute depends on the will of the founders. This
connection helps companies to move away while
preserving their identity and status. This theory
focuses on legal certainty, since the applicable law is
always established from the time the company is
founded. It promotes competition among national legal
systems and thus a favorable and practicable company
law, since the best solution usually prevails. The best
solution for companies does not have to be
synonymous with dismantling protective standards, as
successful entrepreneurs are often concerned with a
balanced of interests. In practice, however, the
difference between these two theories is not always
big, since companies that operate across borders
without relocating their administrative headquarters
are to be recognized by other countries.

2.3. Distinction between these two forms of relocation

A distinction is made between these two forms of
relocation. If the registered office is relocated by
keeping the legal form, the company will retain the
corporate form of the country of origin, which means
that the national company law of this country will
continue to apply to the company. In the case of a
change of legal form, on the other hand, the legal form
of the company changes, for example it is transformed
from a German GmbH to an English Limited.
According to this, the national law of the country of
arrival would apply to the company. The term
“identity-preserving relocation of the registered
office” is used if the sharecholder relationships are
maintained and the assets are not transferred.

2.4. The personal scope of the freedom of
establishment

The personal scope is the question of to whom the
freedom of establishment is to be applied, i.e. who can
be the bearer of the freedom of establishment. It is
applicable to natural and legal persons. The freedom
of establishment is anchored in Art. 49 TFEU and is
extended to companies through Art. 54 TFEU.8
According to Art. 355 TFEU, the territorial scope of
application is the entire territory of the member states,
including overseas territories and EEA states. The
agreement on freedom of movement also includes
Switzerland. For this article, which deals with the
relocation of companies, Art, 49 in conjunction with
Art. 54 TFEU is of particular relevance.®

" POREDOS, F. - DURIS, M. - LYSINA, P. (2005): Z&klady
medzinarodného prava sikromného,

8 KARAS, V. - KRALIK, A. (2012): Pravo Eurdpskej tnie.

® FUNTA, R. - BOVOLI, V. (2011): Freedom of
establishment of companies in the EU.

2.4.1. The concept of company

Art. 54 (1) TFEU stipulates that the companies must
be established in accordance with the laws of the
member states. So only companies that have been
effectively incorporated in accordance with the rules
of the member states can be subjects of freedom of
establishment. A definition can be found in Art. 54 (2)
TFEU: "Companies are defined as companies under
civil law and commercial law including cooperatives
and other legal entities under public and private law
with the exception of those who do not pursue a profit-
making purpose.” According to an interpretation under
Union law of the concept of the legal person, the
concept of company is to be interpreted very broadly.
All economic subjects that are not natural persons are
included. The legal form is irrelevant, corporations,
partnerships, cooperatives and all other legal forms are
covered.!® However, legal persons under public law
can only invoke the freedom of establishment if their
purpose is to operate abroad on a commercial basis.
The profit-making purpose is also a prerequisite for
the application of the freedom of establishment. As
exceptions, Art. 54 (2) TFEU lists those “who do not
pursue a profit-making purpose”. This addition relates
to companies as a whole and not just to legal entities
under public and private law.

2.4.2. Union membership of a company and its
residence in the EU

According to Art. 54 TFEU, the company must have
its registered office, its main establishment or its main
administration within the EU. The criteria just
mentioned are side by side, so only one must be met.
This is not about determining the applicable company
law, but only about membership of the Union itself,
which is why a possible assignment to several states
does not harm. In addition, the company must have
been incorporated in accordance with the law of a
Member State. The criterion of residency in the Union
must be distinguished from this. According to Art. 49
TFEU, this is the case for natural and legal persons
who are resident in the territory of a Member State.
This requires integration into the economy of the
respective Member State, i.e. perform permanent and
actual activity. If there are any doubts, the place of
business practice is decisive and private residence is
not important.

Residency is a prerequisite for secondary freedom of
establishment.’* Problems can arise here if the
statutory seat is within the Union, but the head office
and/or main branch has been relocated to a third
country. In this case, the company would only be
protected by the primary freedom of establishment, it
should only be able to relocate the head office/main
office to a Member State. There would be no “genuine

10 CASSOTTAN, M. - NUZZO, A. (2006): Lezioni di diritto
commerciale comunitario.

11 ALEXANDER, J. — HODAL, P. (2005): Evropské pravo
obchodnich spolecnosti.



link”, i.e. no actual permanent connection with the
state. However, this additional requirement is to be
rejected because the legal basis is missing and the
connection with the Member State is already
established through the statute.

25. The material scope of the freedom of
establishment

Here below we will briefly discuss what can be
covered by the freedom of establishment. With regard
to the cross-border relocation of the registered office,
which is the subject of this article, this means that a
settlement process according to Art. 49 and 54 TFEU
must be part of the relocation.

2.5.1. The concept of establishment

In order to open up the scope of protection of the
freedom of establishment, a branch must of course
also be involved. The first requirement would be a
permanent establishment in the country of destination.
In addition, employment must actually be exercised or
at least intended. Summarizing the case law of the
European Court of Justice, one can say that a branch is
“the actual pursuit of an economic activity by means
of a permanent establishment in another member state
for an indefinite period”.*> The requirements for the
material scope of application are important above all
to distinguish them from the other fundamental
freedoms, in particular the freedom to provide
services, but they will not be discussed in more detail
here.

252. Primary and secondary freedom of
establishment as forms of establishment

A distinction is made between two forms of
establishment, the primary and the secondary
establishment.> The primary establishment includes
the start of a new activity in another Member State or
the relocation of the main branch there, while the
secondary establishment includes the establishment of
independent branches or subsidiaries in a Member
State without moving the previous main establishment,
while the secondary establishment includes the
establishment of independent branches or subsidiaries
in a Member State without relocating the previous
main establishment. All branches of a company that
are not the company's focus are covered by the
secondary freedom of establishment. The residence
requirement of a company, which is a prerequisite for
secondary freedom of establishment, is only relevant
with regard to contact with third countries. To
distinguish between the two types of establishment,
the economic focus of the activity is primarily used.

12.C-221/89, Factortame 11, 25.07.1991.
13 KALESNA, K. — HRUSKOVIC, I. — DURIS, M. (2011):
Eurdpske pravo.

2.6. The freedom of establishment as a prohibition of
restrictions and discrimination

In the context of the prohibition of discrimination, the
freedom of establishment is directed against all open
and hidden disadvantages of natural and legal persons
with regard to the self-employment or the
establishment and management of companies in a
member state of the European Union. They must not
be treated worse than nationals, thus realizing the
principle of equal treatment for nationals. The general
prohibition of discrimination on grounds of nationality
according to Art. 18 TFEU is specified in this way. A
distinction is made between open and hidden or
indirect discrimination.’* In the case of the former,
national law explicitly stipulates that a certain amount
of self-employment is reserved only for one's own
citizens. It is linked directly to nationality or, in the
case of companies, to the seat. Hidden or indirect
discrimination exists when a provision is linked to a
constituent element and not directly to nationality. The
goal of achieving the internal market is crucial, as this
can also be jeopardized by non-discriminatory
measures.

In the mid-80s, understood as a mere requirement of
equal treatment for residents, the freedom of
establishment was further developed through decisions
of the ECJ.*> According to the prevailing view today,
the freedom of establishment is a general prohibition
of restrictions. However, unlike discrimination,
restrictions can be justified by overriding reasons
relating to the general interest. The fundamental
difference to discrimination is that restrictions are to
be applied indiscriminately to nationals and foreigners
and in fact have the same effect. They have to prevent
or hinder market access and thus the exercise of
freedom. The question still remains when the freedom
of establishment is restricted. In addition to
obstructing market access, a clear causal link between
the burden of the national measure and the decision to
move to another Member State is required.

2.7. Justification for a restriction

Since the freedom of establishment prohibits national
measures that limit the area of protection, impairments
of the same must be justified. A distinction is made
between  discriminatory and  indiscriminately
applicable measures. But both must be justified and
proportionate.

2.7.1. Justification by Art. 52 TFEU

The limits to the freedom of establishment can be
found initially in Art. 52 TFEU, the so-called public
policy reservation. According to this, special
regulations for foreigners who are “justified on

14 SVOBODA, P. (2019): Uvod do evropského préva.
15 C-55/94, Gebhard, 31.03.1993.



grounds of public order, security or health” are
permissible. This justification would only cover
discrimination. However, it is also to be applied to
indiscriminate regulations, since these motives also
represent compelling reasons in the general interest
and, because they are mentioned in the TFEU, enjoy a
special priority. In addition, if discriminatory
measures are to be justified by Art. 52 TFEU, the
same must of course also apply to measures that can
be applied indiscriminately. The concept of public
order is understood as rules that are indispensable for
regular coexistence in the Union. Public safety must
address a basic social interest. The existence of the
state must be endangered internally or externally. The
term public health stands for diseases that can affect
large parts of the population and for the health system
itself.

2.7.2 Justification by overriding reasons of general
interest

Restrictions on freedom of establishment, provided
they do not openly discriminate, can be justified on
overriding grounds in the general interest. The so-
called "Gebhard formula" is used. According to the
formula, national measures that hinder or make the
exercise of fundamental freedom less attractive must
meet four conditions. These must be applied in a non-
discriminatory manner, based on overriding reasons in
the general interest, to achieve the aim pursued and the
necessity of the measure.

2.7.3. Proportionality as a barrier to justification

There are limits to both types of justification. A
restrictive measure can be fundamentally justified, but
if it does not meet the requirements of proportionality,
it is still a violation of the freedom of establishment.
The suitability, as the first part of the proportionality
test, determines whether a measure can achieve a goal.
It depends on the level of protection. Thus, a measure
to achieve higher standards can be more intrusive. The
necessity of measures, as the second part, is given if
there are no equally suitable but less intrusive means
to achieve the goal. Appropriateness or proportionality
in the narrower sense is the final part of the test. This
requires weighing up the intensity of the interference
with the colliding goods. It then depends on whether
the national interests concerned can justify the
interference. If this is not the case, there is a violation
of the freedom of establishment.

3. The importance of the Polbud case for the
freedom of establishment

The ECJ ruling in the Polbud case has far-reaching
implications for freedom of establishment.6

In order to fall under the definition of establishment,
the European Court of Justice has consistently ruled
that the actual pursuit of an economic activity by
means of a permanent establishment is required for an

16 C-106/16, Polbud, 25.10.2017.

indefinite period of time. In the Polbud case, the ECJ
describes the isolated relocation of the statutory seat,
i.e. without simultaneous relocation of the
administrative seat, as covered by the definition of
establishment and thus within the scope of the
freedom of establishment. The decision rejected the
actual exercise or the planned commencement of
economic activity in the country of arrival. The Court
also argued that even in the case Centros,t” if a
company was set up in one Member State only to
operate in another Member State, actual activity was
not important. For this reason, nothing else can apply
to the case dealt with here, in which the company only
relocates its registered office without pursuing any
economic activity in the country of arrival. The Court
thus also contradicted the Opinion of Advocate
General Juliane Kokott. It practically deviates from its
confirmed line on the definition of settlement in that it
does not presuppose any actual economic activity in
the country of arrival. However, it must also be noted
that in view of the previous recognition logic of the
ECJ, the decision in this form is not entirely
unexpected. In the Polbud case, the ECJ made it clear
that the country of origin has to accept the cross-
border change of legal form of a company. In the area
of freedom of establishment, each state can freely
decide under which conditions a company may adopt
the legal form of its national law and which links with
the territory are required, otherwise the acceptance of
the legal form may be reversed.

The country of origin is in the role of the person
subject to recognition and the host country is in the
role of the person entitled to recognition, since society
has to integrate itself into its legal system. The country
of origin is obliged to release the company willing to
change from its company statute and to issue the
necessary documents. Most of the legal protective
instruments, for example the protection of creditors,
minority shareholders or employees, are assessed as
overriding reasons of general interest and can justify
interventions. But only if they also apply
indiscriminately to domestic legal changes. The
country of immigration, on the other hand, can
determine the qualification standards that the company
changing its legal form must comply with in order to
arise or continue to exist under the law of this state. In
practice, this means that a cross-border change of form
is always possible in the incorporation states, but in
seat theory states only if the administrative seat is
already there. It follows that the host member states in
particular can restrict the isolated relocation of the
statutory seat. It can also be seen as an inherent barrier
to freedom of establishment.

7 MUCHA, A. — OPLUSTIL, K. (2018): Redefining the
Freedom of Establishment under EU Law as the Freedom to
Choose the Applicable Company Law: A Discussion after the
Judgment of the Court of Justice (Grand Chamber) of 25
October 2017 in Case C-106/16, Polbud.



4, Conclusion

Company law no longer stops at national borders,
thanks to increased globalization. International
corporations, in particular, have subsidiaries around
the world and select the appropriate legal form based
on the unique characteristics of each legal system.
Accounting regulations, co-determination
requirements, tax law peculiarities, greater statutory
autonomy, or more liberal liability regimes are
examples of these peculiarities. Companies frequently
cross national borders, either by relocating their
administrative or statutory seat (cross-border
relocation) or by transforming their identity into the
country of arrival's national legal form (cross-border
transformation).

The Polbud decision effectively allows companies to
choose their own law, which should encourage forum
shopping and free competition between legal systems.
It can be interpreted as the impetus for a long-awaited
European legislator to regulate company law. The
European Parliament and Council passed the so-called
Mobility Directive as part of the Company Law
Package on November 27, 2019, based on ECJ case
law. This includes, among other things, detailed
regulations on cross-border legal form changes and
divisions, as well as modernizations for cross-border
mergers already governed by European law. By
January 31, 2023, the directive must be enacted into
national law. Nonetheless, there is consensus that
cross-border conversions are already permitted in the
absence of corresponding (express) legal provisions.
As a result, it is up to the (legal) advisors, notaries,
commercial registers, and courts to coordinate the
modalities across countries.
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1. Introduction

Food quality and safety is an important factor in the
well-being of citizens. The issue of food quality
assurance has always been relevant among scientists.
This is primarily due to the fact that the purchase of
food of improper quality can result in a threat to
human health. Therefore, it is important to study the
principles of food law, which have proved themselves
in practice, as well as their legal regulation.

2. Evolution of principles of EU food law

Several stages can be distinguished in the history of
the development of EU food policy. The first stage
began with the signing of the Treaty of Rome in 1957
on the establishment of the European Economic
Community. Although the agreement did not explicitly
contain provisions on food safety, it aimed to create a
common food market. The free movement of food
across the borders of EU member states required the
harmonization of their standards. At the initial stage,
this task in the European Economic Community was
solved with the help of vertical directives, which set
standards for certain food products (technical
requirements, prohibition of certain ingredients).

The principle of mutual recognition, established by the
judgment of the European Court of Justice in the
Cassis de Dijon Casein 1979 120/78, served to move
to the second stage of harmonization of food safety
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legislation.t The EU food policy has begun to use a
new approach to food safety, namely the use of
product labels to show differences in composition and
production methods, on the basis of which consumers
can decide for themselves which products they need.?
The emphasis has shifted from vertical legislation,
which sets requirements for certain types of products
to horizontal legislation, which sets uniform
requirements for general aspects for all food products.?
The next step which should be highlighted the
publication of the Green Paper on the general
principles of EU food law in 1997.* Food safety was
identified as one of its main policy priorities.® This is a
key objective to be taken into account in the various
areas of Community activity, such as the common
agricultural policy, in particular its area of rural
development; environmental protection, health,
consumer protection and the internal market.®
Consumer protection has been highlighted as a top
priority in the functioning of EU food system.’

On 2 January 2000, the Commission published a
White Paper on Food Safety. The principles of food
safety expressed in it can be summarized as follows:

- food safety policy must be based on a comprehensive
and unified concept covering the whole food
production chain from producer to consumer, as well
as all sectors of the food industry in all Member
States, throughout the EU's geographical region and its
external regions;

- the tasks of all participants in the food production
chain must be clearly defined. The primary

1 Judgment of the Court of 20 February 1979. Rewe-Zentral
AG v Bundesmonopolverwaltung fiir Branntwein. Reference
for a preliminary ruling: Hessisches Finanzgericht -
Germany. Measures heaving an effect equivalent to
quantitative restrictions. Case 120/78. European Court
Reports 1979 -0064

2 ARIENZO, A., COFF, C., BARLING, D. (2008): The
European Union and the Regulation of Food Traceability:
From Risk Management to Informed Choice?.

8 PRIADKO, A., (2016): The genesis of the food safety
system in the European Union.

4 ALEMANO, A. (2006): The Evolution of European Food
Regulation - Why the European Food Safety Authority is Not
a EU-Style FDA?.

5 JOERGES, Ch. (2001): Christian, Law, Science and the
Management of Risks to Health at the National, European
and International Level-Stories on Baby Dummies, Mad
Cows and Hormones in Beef.

& VOGEL, D. (2001): The new politics of risk regulation in
Europe.

" ABELS, G. (2010): Regulation of Food Safety in the EU:
Changing Patterns of Multi-Level Governance; FUNTA, R.,
GOLOVKO, L., JURIS F. (2020): Eurdpa a Eurdpske pravo.



responsibility for food safety lies with feed
manufacturers, farmers and the food industry;

- the relevant state structures are responsible for the
organization of control of producers and carry it out
through organizations;

- the task of the European Commission in this situation
is to establish, through inspections in EU Member
States, whether the responsible national authorities are
able to ensure this system;

- the consumer should be explained that he/her is
responsible for the proper storage, use and preparation
of food,;

- a prerequisite for a successful food policy is the
traceability of feed and food products, their
components. Traceability should ensure that, in the
event of a risk to the health of consumers, measures
can be taken to withdraw appropriate feed and food
products;

- risk analysis is seen as the foundation on which food
safety policy is based. In addition, three separate steps
of risk analysis are applicable: risk assessment
(economic consultation and information analysis), risk
management (legal assessment and supervision
system) and risk communication (between all
participants in the food chain);

- the establishment of a European Food Authority to
provide independent economic advice that meets the
highest requirements for independence, professional
competence and transparency;

- precaution principle is used, if possible, when
approving risk management decisions;

- other important factors that are important for the
protection of consumer health and for the promotion
of fair dealing in food trade should be taken into
account for regulation at European Community level.
These factors include environmental aspects, animal
protection, sustainable agriculture, consumer quality
requirements, the provision of truthful information,
and the identification of important product
characteristics, in particular processing and production
methods.®

The main provisions of the White Paper on Food
Safety have been implemented in a number of EU
regulations (Regulation 178/2002, which defines the
general principles underlying food law and the
creation of food safety policy as one of the main
objects of EU food law; Regulation 852/2004 on the
hygiene of foodstuffs; Regulation 853/2004 laying
down specific hygiene rules for food of animal origin,
etc).

3. Implementation of the principles of EU food law
in Ukraine

By signing the Association Agreement, Ukraine has
undertaken to adapt domestic legislation to the
directives and regulations contained in the Agreement

8 EU legal requirements. The Ukrainian Farmer, July 2014.
URL: http://agrotimes.ua/article/zakonodavchi-vimogi/.
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and its annexes. Chapter 4 "Sanitary and Phytosanitary
Measures” of Chapter IV "Trade and Trade-Related
Issues" of the Association Agreement deals with food
safety and quality. The purpose of this Chapter is to
facilitate trade in goods covered by sanitary and
phytosanitary measures between the Parties, while
ensuring the protection of life and health of humans,
animals and plants, by:

(@) ensuring full transparency regarding sanitary and
phytosanitary measures applied in trade;

b) approximation of Ukrainian laws to EU laws;

c) recognition of the animal and plant health status of
the Parties and application of the principle of
regionalization;

d) establishing a mechanism for recognizing
equivalence in relation to sanitary and phytosanitary
measures applied by Parties;

e) further implementation of the principles of the SPS
Agreement;

f) establishing mechanisms and procedures for trade
facilitation; and

(9) improving liaison and cooperation between the
Parties on sanitary and phytosanitary measures.®

Ukraine needs to approximate its legislation on
sanitary and phytosanitary measures for the protection
of animals to EU legislation, as set out in Annex V to
the Association Agreement. This Annex contains more
than 250 regulations and directives. “Sanitary or
phytosanitary measure™ means any measure applied:
(a) to protect the life or health of animals or plants in
the territory of a member from the risks arising from
the penetration, rooting or spread of pests and the
penetration, rooting or spread of disease; disease-
carrying organisms or pathogens; (b) to protect the life
or health of animals or plants in the territory of the
member from risks arising from impurities,
contaminants, toxins or pathogens contained in food,
drink or feed; c) to protect human life or health in the
territory of the member from risks arising from
diseases transmitted by animals, plants or products
derived therefrom, or through the penetration, rooting
or spread of pests, or d) to avoid or limit other damage
to the territory of the member caused by the
penetration, rooting or spread of pests. Sanitary or
phytosanitary measures include all relevant laws,
regulations, requirements and procedures, including,
inter alia, the criteria for the final product; production
processes and  methods;  testing, inspection,
certification and approval procedures; quarantine
arrangements, including appropriate requirements for
the transport of animals or plants or for materials
necessary for their survival during transport;
provisions on appropriate  statistical methods,
sampling procedures and risk assessment methods, as

° Association Agreement between Ukraine, of the one part,
and the European Union, the European Atomic Energy
Community and their Member States, of the other part. URL:
https://zakon.rada.gov.ua/laws/show/984 011



well as packaging and labeling requirements that are
directly relevant to food safety.”

In order to implement the Association Agreement in
Ukraine, a number of normative legal acts were
adopted, which reformed the food legislation in
accordance with European standards. These include,
first of all, the Law of Ukraine "On basic principles
and requirements for food safety and quality”, which
regulates relations between executive authorities, food
market operators and food consumers and determines
the procedure for ensuring safety and certain
indicators of quality of food products manufactured,
circulated, imported (sent) into the customs territory of
Ukraine and / or exported (sent) from it.1

This Law brought Ukrainian legislation closer to the
provisions of Regulation of the European Parliament
and of the Council (EC) No 178/2002 of January 28,
2002 laying down the general principles and
requirements of food law, establishing the European
Food Safety Authority and laying down procedures in
matters of food safety. The key changes that should be
emphasized are as follows: now the market operator is
responsible for the quality of the food product
exclusively within the limits of its activity (previously
the state was responsible for the quality of the food
product); the introduction of traceability, which is the
ability to identify the market operator, time, place,
subject and other conditions of delivery (sale or
transfer) sufficient to establish the origin of food,
food-producing animals, food contact materials, or
substances intended for inclusion or expected to be
included in foodstuffs at all stages of production,
processing and circulation; procedures under the
HASSP system are being implemented.

The Law of Ukraine "On state control carried out to
verify compliance with legislation on food, feed,
animal by-products, animal health and welfare”
defines the legal and organizational principles of state
control carried out to verify compliance with market
operators legislation on food, feed, animal by-
products, veterinary medicine and animal welfare.1?
The law approximates the legislation of Ukraine to the
provisions of Regulation (EC) No 882/2004 of the
European Parliament and of the Council of 29 April
2004 on official controls performed to ensure the
verification of compliance with feed and food law,
animal health and animal welfare rules laying down
special rules for the official control of products of
animal origin intended for human consumption and
Council Directive 97/78 /| EC of 18 December 1997
laying down the principles governing the organisation
of veterinary checks on products entering the

10 Agreement on the application of sanitary and phytosanitary
measures. URL:
https://zakon.rada.gov.ua/laws/show/981_006#Text

1 Law of Ukraine "On Basic Principles and Requirements for
Food Safety and Quality". URL:
https://zakon.rada.gov.ua/laws/show/771/97-
%D0%B2%D1%80#Text

12 | aw of Ukraine "On state control carried out to verify
compliance with legislation on food, feed, animal by-
products, animal health and welfare". URL: https:
/[zakon.rada.gov.ua/laws/show/2042-19#Text
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Community from third countries. The key changes
introduced by the law are as follows: after the
adoption of the law, inspections of food producers are
carried out without notice; the risk-oriented nature of
state control has been introduced, which consists in the
fact that the lower the level of risk posed by the
activity of a particular market operator, the less often
the competent authority inspects this operator;
introduction of a mechanism of control by the public.
Thus, the changes that have been made to the food
legislation of Ukraine are aimed at harmonizing
domestic legislation with EU legislation.

4. Conclusion

EU legislation contains stringent requirements for
product safety, minimizing possible food poisoning.
The European food system is organized in such a way
as to quickly detect and remove a dangerous product
from circulation and promptly eliminate the cause of
the problem. This is achieved through the requirement
of traceability throughout the chain "from field to
table", when every entrepreneur knows where he got
the raw materials, each ingredient for his product and
where his product goes further.

In these sphere Ukraine still faces many challenges.
However, some work has already been done. The
following laws were adopted with the aim of adapting
Ukrainian legislation to EU legislation: "On basic
principles and requirements for the safety and quality
of food products”, "On the safety and hygiene of
feed", "On state control, carried out in order to verify
compliance with the legislation on food and feed,
animal health and welfare”. The Law of Ukraine "On
State Control over Compliance with Food Legislation,
Feed, Animal by-products, Health and Animal
Welfare" completely renewed approaches to state
control. The law strengthened the responsibility of
producers and entrepreneurs for the safety of food
products, introduced the principle of control of food
production without warning, expanded the grounds for
an unscheduled visit to production and established the
mechanism for public monitoring. The law provides
for obligatory introduction by the manufacturers of
HACCP procedures and traceability requirements. At
the same time, it is necessary to enact further laws
aimed at adapting Ukrainian legislation to EU
legislation. It is necessary to change the legislation
concerning nutritional supplements and flavours.
Ukraine should put under strict control the remains of
pesticides, veterinary drugs and agrochemicals,
mycotoxins, etc. in food products. It is necessary to
improve legislation on the protection of plant health,
control of infectious and other animal diseases, as well
as the welfare of animals.
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Part-time work is critical for women's policy, and the
number of part-time workers in Europe has steadily
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options. As a result, the purpose of this paper is to
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1. Introduction

Only with full integration into the decision-making
processes of all areas of economic life and the
associated implementation of de facto equality there
will be a real opportunity to exercise the rights
granted. Despite the increased recognition of the
importance of a balanced gender distribution at all
economic levels and the recognition of the positive
influence of this distribution on company results, the
proportion of women in decision-making positions is
increasing only slowly. The aim is to achieve de facto
equality in those areas in which they are still
disadvantaged through temporary measures through
which the underrepresented gender of women is
treated favorably in certain situations. In addition to
setting quotas, this can also be done through other
measures to promote womens, such as internal
equality plans or plans to promote women. In the case
law of the ECJ, the qualification-related priority rule is
primarily used. This includes measures that provide
for the preferential recruitment and promotion of
women in the event that female and male applicants
have the same qualifications and the female gender is
underrepresented.

2. Legal basis

The primary legal basis for the advancement of
women is Art. 157 (4) TFEU,' which empowers the

LKARAS, V. - KRALIK, A. (2012): Pravo Eurdpskej Unie.
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member states to implement statutory promotional
measures to effectively guarantee full equality
between women and men in working life. Art. 157 (4)
TFEU is systematically related to Art. 3 (3) TEU and
Art. 8 TFEU, which stipulate that the Union aims to
achieve de facto equality for women in all areas and
especially in working life. On the basis of these
regulations, measures by the member states to promote
women are permitted despite the prohibition of
discrimination in the treaty.

Art. 23 (2) Charter of Fundamental Rights of the
European Union (GRC)? also makes it clear that the
admissibility of positive measures is a legitimate
means of equal treatment for the purpose of equality.
The secondary legal basis is Art. 3 of the directive
2006/54/EC3, according to which the member states
can maintain or adopt measures within the meaning of
Art. 157 (4) TFEU. The permissibility of the priority
of female applicants over male applicants has long
been seen as being limited to the public sector, but it is
now recognized that positive measures should also be
permitted in private-sector areas of labor law, which
are regulated at the level of collective agreements.

3. Kalanke judgment

The decision in the Kalanke case is to be seen as the
starting point for the development of the case law of
the quota system. The subject of this very
controversial judgment was the filling of the position
of the department head at the horticultural office of the
city of Bremen, in which the plaintiff, Mr. Kalanke,
was not considered and a woman was hired on his
place. According to the finding of the referring
German Federal Labor Court, she had the same
qualifications as her male competitor and, according to
the legal situation of the relevant State Equal
Opportunities Act, the female applicant deserves
priority with the same qualifications and
underrepresentation of the female gender. The
question was put to the ECJ as to whether national
regulations automatically granting priority to women
in applications in areas in which the female gender is
underrepresented and the same qualifications of

2 PIROSIKOVA, M. — SIMAN, M. a kol. (2012): Ludské
prava; HOLOUBEK, M. — LIENBACHER, G. (2019): GRC
Kommentar Charta der Grundrechte der Europdischen Union.
3 Directive 2006/54/EC of the European Parliament and of
the Council of 5 July 2006 on the implementation of the
principle of equal opportunities and equal treatment of men
and women in matters of employment and occupation.



applicants of different sex, compatible with Art. 3 of
the Equal Treatment Directive 2006/54/EC. The
Federal Labor Court stated that in this case there was
at least an underrepresentation of the female workers
in the horticultural department and that this regulation
was a performance-related and not rigid quota
focused. In the view of the national court, the
preference was justified, since this rule represent a
quota in which not certain percentages of the vacant
posts are reserved for women, but instead priority is
given to women only in cases in which the same
qualifications are provided.*

However, the ECJ saw in this Bremen provision a
discrimination of men on the basis of gender, which
cannot be justified by Art. 3 Directive 2006/54/EC,5
because a regulation by which women are granted
automatic positions, i.e. absolute and unconditional
priority for appointment or promotion, go beyond the
admissible promotion of equal opportunities and
cannot be justified with the exception of the
prohibition of discrimination in Art. 3 of the Directive
2006/54/EC.% According to the assessment of the ECJ,
there is actually an underrepresentation, because at
least half of the women were not represented in the
individual remuneration groups of the respective staff
group - however, according to the ECJ, Art. 3 of the
directive only serves a certain and limited purposes.
Justified positive measures are national regulations in
the area of access and promotion to employment,
which are designed to improve the ability of women to
compete with other competitors in the labor market
and to enable women to pursue a career under the
same conditions as men. A regulation which gives
absolute priority to the underrepresented group in
appointments or promotions is not covered by this.
Upon closer examination of the final motion of the
Advocate General, which the ECJ agreed in its
decision, it becomes clear that the ECJ assumed that
the national regulation at issue in no way serves to
remove those actually existing inequalities that cause
the inequality of opportunities between men and
women.” In the opinion of the Advocate General, these
would only be measures which serve to reconcile work
and family duties or which would create an improved
training situation. In the opinion of the Advocate
General, it is only necessary to remove the actually
existing obstacles with regard to the initial situation
(e.g. training). According to this decision of the ECJ,
equal opportunities in the sense of the European Union
should not mean equality of result, but equality of the

4 C-450/93, Eckhard Kalanke v Freie Hansestadt Bremen, 17
October 1995, ECLI:EU:C:1995:322.

° Directive 2006/54/EC of the European Parliament and of
the Council of 5 July 2006 on the implementation of the
principle of equal opportunities and equal treatment of men
and women in matters of employment and occupation.

8 TKAC, V. (2007): Pramene eur6pskeho sekundarneho
komunitarneho pracovného préava.

TTRELCOVA, S. (2019): Rovnaké zaobchadzanie so Zenami a
muzmi.
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starting position on the labor market. This negates the
problem of discrimination due to prejudiced
recruitment procedures in application processes and
career advancement opportunities.®

4. Marshal judgment

Two years after Kalanke's judgment the topic was
again discussed by the ECJ. The starting point of the
Marshal case® was paragraph 25 (5) of the civil servant
of the state of North Rhine-Westphalia code, which
regulated that where, in the sector of the authority
responsible for promotion, there are fewerwomen than
men in the particular higher grade post in the career
bracket, womenare to be given priority for promotion
in the event of equal suitability, competenceand
professional performance, unless reasons specific to an
individual [male]candidate tilt the balance in his
favour. The plaintiff was an official teacher in the
service of the country and applied for a position.
However, this position has been filled by competitor
with the justification that female competitions must be
promoted due to the official law, if they are equally
suitable and are underrepresented. The ECJ was
submitted the question of whether the preference for
women  prescribed in  national provision s
discriminating in the sense of the Equal Treatment
Directive. The Court recognized that this regulation, in
contrast to the contested provision in Kalanke,
included a so-called opening clause, after which
women do not have to be promoted when reasons in
the person of a male competitor outweighs. The
german court decided to stay proceedings and to refer
thefollowing question to the Court for a preliminary
ruling: 'Does Article 2(1) and (4) of Council Directive
76/207/EEC of 9 February 1976 onthe implementation
of the principle of equal treatment for men and women
asregards access to employment, vocational training
and promotion, and workingconditions, preclude a rule
of national law which provides that, in sectors of
thepublic service in which fewer women than men are
employed in the relevant highergrade post in a career
bracket, women must be given priority where male
andfemale candidates for promotion are equally
qualified (in terms of suitability,competence and
professional performance), unless reasons specific to
an individualmale candidate tilt the balance in his
favour (sofern nicht in der Person einesmannlichen
Mitbewerbers liegende Griinde iberwiegen™)?

The ECJ recognized the structural discrimination
against women in personnel decisions on the attitude
or promotion by determining that despite the same
qualified women often did not have the same
opportunities as they bring a significantly higher
qualification as male applicants to a position. Such a
scheme is therefore suitable for the purposes of Union

8 TRECOVA, S. — PERACEK, T. (2013): Pracovné pravo pre
manazérov.

° C-409/95, Hellmut Marschall v Land Nordrhein-Westfalen,
11 November 1997, ECLI:EU:C:1997:533.



right'® to counteract such structural disadvantage. In
addition, of course, the decision criteria itself should
not be discriminatory, for example, by not hiring the
female applicant with the same qualification due to the
age or due to maintenance obligations. Thus,
candidatures should be subject of an objective
assessment which will take account of all criteria
specific to the individual candidates and will override
the priority accorded to female candidates where one
or more of those criteria tilts the balance in favour of
the male candidate. In this respect, however, it should
be remembered that those criteria must not be such as
to discriminate against female candidates.

5. Follow-up judgments

The ECJ continued his line of jurisprudence in the
Marshal casein his follow-up judgments Batheck*? and
Abrahammson.’® The ECJ treated again measures
according to which female applicants in the areas of
public service are prioritized or adjusted, are
compatible with the Union law, if the female
applicants do not receive unconditional and absolute
priority. However, this only applies if the female
applicants have the same qualification as their male
candidates and there is a sub-representation of female
candidates. Furthermore, in the opinion of the ECJ, the
applications must be subject to objective assessment
and also the special personal location of all applicants
should be considered.!* This is also designed to apply
to female quotas in terms of temporary jobs, training
places, invitations on job interviews and the
occupation of employee standards. In the
Abrahammson case, however, was stressed that
deviation from equivalent qualifications should be
considered inadmissible and the preferential of a
sufficiently qualified candidate against an actually
qualified male candidate was not allowed. However, in
this context, the ECJ recognized an extension of the
admissibility of the preference, in any case in which
there is almost equivalent qualification and the
personal situation is assessed as permissible.®

6. Analysis of the case law of the European Court
of Justice with regard to the priority of female
applicants with equal qualifications

In summary, quotas are to be classified as admissible
under Union law if the female applicants are not given

0 KRALIK, J. - KRALIKOVA, K. (2007): Zékladna
institucionalna baza ochrany l'udskych prav.

1 DAVIES, A. (2013): EU Labour Law. Elgar European Law
series.

12 C-158/97, Georg Badeck and Others, interveners:
Hessische  Ministerprésident and Landesanwalt beim
Staatsgerichtshof des Landes Hessen, 28 March 2000,
ECLI:EU:C:2000:163.

13 C-407/98, Katarina Abrahamsson and Leif Anderson v
Elisabet Fogelqvist, 6 July 2000, ECLI:EU:C:2000: 367.

“  HORVATH, M. — PORUBSKA, M. (2015): Podpora
rozvoja pracovnych prilezitosti formou nendvratnych
finan¢nych prispevkov.

15 BERCUSSON, B. (2003): European Labour Law.
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absolute and unconditional priority and if the male
applicants have the same qualifications as the female
applicants and the selection processes are the subject
of an objective assessment, in which the particular
personal situation are taken into account (opening
clause). However, it is in turn only within the remit of
the national court to examine whether an objective
assessment of the possibly disadvantaged male
applicant is guaranteed despite the quota system in
question. Through the case law of the ECJ in the
Kalanke judgment, the goal of political justice, i.e.
increasing female participation in professional life,
which was aimed at by introducing the instrument of
priority for qualified women, was limited. With the
Marschall case and its follow-up judgments, the ECJ
decided a little more in line with these gender equality
policy goals by recognizing the structural
discrimination of women in personnel decisions and
the preference for women in personnel decisions,
including with regard to temporary positions,
apprenticeships, invitations to job interviews as well
the appointment of employee representative bodies
declared as permissible.l® In any case, the
controversial reactions to the ECJ's decision in the
Kalanke case contributed to increasing political
pressure on the Commission to create the current Art.
157 (4) TFEU.

7. Concluding remarks

The topic of equal pay was the starting point of the
case law of the European Court of Justice on gender
equality, and in this context the Defrenne Il case
(1976) deserves special mention.'” Through this
ruling, the ECJ also assigned a social character to the
equal pay requirement of Art. 157 TFEU and thus
deviated from the previous purely economic purpose
of anti-discrimination law by declaring that it was
primarily about ensuring social progress and
improving people's employment conditions. In our
opinion, the expansion of the concept of remuneration
to include various social benefits created by this
judgment is also to be seen as a positive development.
However, it was a few years earlier, by the Defrenne |
judgment of 1971,'® women were deprived of the
opportunity to receive the same welfare state benefits
as men by excluding pension systems directly
regulated by law from the scope of Art. 157 TFEU. In
the opinion of the ECJ, anti-discrimination protection
under Union law should apply only where the
relationship is directly contractually regulated
between employees and employers. This was later

16 HORVATH, M. a kol. (2021): Digitélna éra ako vyzva pre
obCianske a pracovné pravo v kontexte personalneho
manazmentu.

17.C-43/75, Gabrielle Defrenne v Société anonyme belge de
navigation aérienne Sabena, 8 April 1976,
ECLI:EU:C:1976:56.

18 C-80/70, Gabrielle Defrenne v Belgian State, 25 May 1971,
ECLI:EU:C:1971:55.



confirmed again by the Barber judgment in 1990.2° In
my opinion, the exclusion from national pension
regulations will greatly reduce the progress made in
expanding the concept of pay and the associated
strengthening of equal opportunities for men and
women. In the area of part-time employment, the
fundamental recognition of indirect discrimination
against part-time workers in the Jenkins case in 1981
should be seen as an important step towards equal
opportunities.?> However, in my opinion, the
prohibition of indirect discrimination was again
severely curtailed in that the ECJ ruled that measures
can only be regarded as indirect discrimination if such
a regulation affects significantly more women than
men, as well as the possibility of justifying
discrimination on the basis of economic reasons. In
conclusion, it should be noted that equal opportunities
for men and women in labor and employment issues
include a comprehensive catalog of topics such as
labor force participation, income and access, equal
working conditions, career advancement and training
topics, but also topics such as social security and
unemployment for women and men.?* As described at
the beginning, progress has been made in some areas
in the last few decades. Even if the goal of holistic
equality between men and women has definitely not
yet been achieved, the surveys by the statistical office
of the European Union have shown improvements in
the areas of leadership positions and seats held by
women in parliaments as well as in the area of income
differences.
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Abstract

The aim of this article is to approximate the legislation
concerning the issue - competition in commercial law.
Define the entities subject to the prohibition of
competition in individual companies. Following their
definition, define their scope and anchoring in
individual documents and contracts of the company.
The secondary goal of the article is to capture the
means of protection of society against infringers.
There are means of redress associated with the means
of protection of society, which the primary legal
regulation allows injured companies to apply.
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1. Gramatické hPadisko zadkazu konkurencie

Gramatické hladisko zachytiva slovné spojenie, ktoré
pozostava zo slov ,,zékaz a ,.konkurencia“. ,,Zakazom*
mozno rozumiet zavdzujuicu pravnu normu, ktora
uréittmu  subjektu, pripadne ur¢itému okruhu
subjektov isté konanie zakazuje, prikazuje, resp.
vymedzuje urcity druh spravania sa. , Konkurenciou®
rozumieme sutaz medzi jednotlivymi podnikatelmi
navzajom. Konkurencia v praxi nepredstavuje nieco
§kodlivé, prave naopak, podnikatelia ju v oblasti
poskytovania svojich tovarov alebo sluzieb potrebuju
najmd pre ich dal§i rast a sebazlepSovanie.
Konkurencia je ohrani¢ena ur¢itym druhom spravania,
ktory ak je dodrzany, predstavuje pozitivou
konkurenciu pre ostatné subjekty  (obchodné
spolocnosti). Koncept urcitého druhu spravania je
zachyteny vo viacerych pravnych predpisoch (bod 3),
najmé zakon ¢. 513/1991 Zb. Obchodny zékonnik v
oblasti obchodu nepochybne dominuje.

2. Vymedzenie zdkazu konkurencie a jeho
zaradenie do pravneho systému

Zakaz  konkurencie mozno  vymedzit  ako
»dispozitivne zdkonom ustanoveny zékaz adresovany
uréitym osobam v obchodnej spoloénosti, aby sa
zdrzali konania, pri ktorom by sa zaujmy takejto
osoby dostali do konfliktu so zdujmami spolognosti‘?,

¢i z pohl'adu predmetu zakazu konkurencie moze ist

! GOLIAN, J. - HAINISOVA, E. - NEVOLNA, Z. (2018):
Repetitorium obchodného prava. s. 57.
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o ,snahu zabranit’ spolo¢nikom a ¢lenom organov
spolo¢nosti spravat’ sa v obchodnych vztahoch
$pekulativne a konat proti zasadam poctivého
obchodného styku.“? Zéikaz konkurencie moZno
vymedzit aj za pomoci sudnych rozhodnuti, kde
mozno uviest napr. Rozsudok Krajského sudu v
Presove, znie: ,,pod zékaz konkurencie mozno zaradit’
aj aktivity, ¢i Cinnosti konatela spolo¢nosti alebo
spolo¢nika vo vztahu k tretim osobam, ktoré su
totozné s predmetom podnikatel'skej ¢innosti v oblasti
zhodnej s podnikanim Zalobcu.*?

Pri  kategorizovani tohto inStititu je potrebné
vychédzat’ zo samotného zakotvenia v Obchodnom
zékonniku, ktory jednoznaéne zarad’ujeme pod
sikromné pravo. Vo vSeobecnosti pre sikromné
pravo plati benevolentnejsia pravna tprava, od ¢oho
moézeme vyvodit priestor na uplatnenie zasady
individualnej autonémie (t. j. sloboda véle zmluvnych
stran). 'V rovine uplatnenia tejto zadsady je
konkuren¢na dolozka pravom obchodnej spolocnosti,
nie povinnostou (uvedené obdobne plati aj pre
samotny rozsah zakazu). Pri aplikacii svojho prava je
obchodné spolo¢nost’ povinna vzdy dodrzat’ zakonnt
dikciu konkrétneho ustanovenia, ktoré sa v
konkrétnom pripade hodla aplikovat. Dispozitivnost’
konkrétnych  ustanoveni, umoziuje obchodnej
spolo¢nosti tento inStitit modifikovat. Pozitivna
modifikacia spo¢iva v prave spolo¢nosti predmetny
zakaz roz$irit nad zakonom stanovenu hranicu.
Negativna modifikacia spocivajuca v ziZeni pod
zékonom stanovenu hranicu je nepripustna.

3. Zakotvenie do pravneho poriadku Slovenskej
republiky

Zékaz konkurencie ako institit sikromného prava je
zakotveny vo viacerych pravnych predpisoch, pricom
za primarny pravny predpis, resp. predpis, s ktorym
budeme v tomto ¢lanku pracovat’ je zakon ¢&.
513/1991 Zb. Obchodny zakonnik. Zakotvenie tohto
in§tititu do Obchodného zédkonnika je spété od
pociatku, tj. od jeho prijatia. Opodstatnenost’
zakotvenia tohto instititu v pravnom predpise od
samého pociatku do istej miery mozno spajat s
nasledkom padu komunistického rezimu (v 90.
rokoch), a jeho nasledného prechodu k demokracii.
Aktom opisanym v predchadzajiicej vete sa zacal

2 MAJERIKOVA, M., In: OVECKOVA, 0. a kol. (2005):
Obchodny zakonnik — komentar, s. 194 — 195.

8 Rozsudok Krajského sidu v Presove z 13. septembra 2012,
sp. zn. 2 Cob 1/2012.



obchod Coraz viac rozvijat' a tym aj stvisiaci vznik
novych obchodnych spolo¢nosti. Zmienka o tomto
institite naopak v zakone ¢&. 109/1964 Zb.
Hospodarsky zakonnik absentuje. Dévody absencie
tohto instititu v predmetnom pravnom predpise mozu
byt’ rézne.

Sekundarnymi pravnymi predpismi, ktoré zachytavaju
tento institat, su:

» zakon €. 90/2008 Z. z. o eurépskom zoskupeni
Uzemnej spoluprace a o doplneni zakona ¢. 540/2001
Z. z. o $tatnej Statistike v zneni neskorSich predpisov
(dalej ako ,,zakon o EZUS®),

» zakon ¢. 177/2004 Z. z. o eurdpskom zoskupeni
hospodérskych zaujmov, ktorymsa  meni a dopliia
zakon €. 595/2003 Z. z. o dani z prijmov (d’alej ako
,zakon o EZHS®),

« zakon ¢. 213/1997 Z. z. o neziskovych
organizaciach poskytujucich vSeobecne prospe$né
sluzby,

+ zakon €. 483/2001 Z. z. o bankach a o zmene a
doplneni niektorych zakonov,

» zakon ¢. 311/2001 Z. z. Zékonnik prace ,

» zakon ¢. 300/2005 Z. z. Trestny zakon.

So zakotvenim tohto inStititu nemozno opomenut’
pomerne nedavnu snahu zakonodarcu, zakotvit' tento
institat do zékona ¢. 40/1964 Zb. Obciansky zakonnik
(dalej len ,,Obciansky zakonnik®), avSak tato snaha
bola z legislativno-procesného hl'adiska neuspesna.
Potencionalne  zaradenie  tohto inStititu  do
Obcianskeho zdkonnika povazujeme =z pohladu
aplikacnej praxe za nadbytocné. Institaty, ktoré su v
pravnom systéme upravené dualne, prevazne v praxi
vytvaraju priestor pre mozné ohybanie prava. Priestor
na zlepSenie tohto institutu tu rozhodne existuje, no
nie v rovine duplicity. Ako priklad si méZeme uviest
navrhované  ustanovenie  §270  Obcianskeho
zakonnika, ktoré zachytava vymedzenie konkuren¢nej
dolozky v zmluve o vykon funkcie ako aj d’alsich
zmluvéach, pripadne dokumentoch spolocnosti
(spolocenskd  zmluva,  stanovy  spolocnosti),
neposkytuje ni¢ nové, nakol’ko sucasna pravna uprava
Obchodného zadkonnika sice explicitne neuvadza ani
nevylucuje konkrétne typy zmliv a/alebo dokumenty,
ktorych moze byt konkurencna dolozka zakotvena.
Za problematické povazujeme neprimerane dlhé tzv.
karenéné obdobie, ktoré bolo podla predlozeného
navrhu mozné dohodnut’ az na 5 rokov. Je potrebné si
polozit’ otazku preco prave 5 rokov? Na tuto otazku
nendjdeme odpoved ani v samotnej ddvodovej
sprave. Platna pravna iprava (ma sa namysli zakon ¢.
513/1991 Zb. Obchodny zakonnik) umoziuje platne
uzavriet” konkurenénu dolozku najviac na dva roky.
Pre porovnanie, podla Zakonnika prace je mozné
platne uzavriet' konkurenénu dolozku na jeden rok.
Niektori pravny teoretici ako aj odbornici z praxe
povazovali vysku navrhovaného karenéného obdobia
za neprimeranu, z uUstavnopravneho hl'adiska az
prehnane obmedzujlcu, ba dokonca do zna¢nej miery
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zasahujicu do prava na podnikanie (garantované ¢l.
35 ods. 1 Ustavy Slovenskej republiky).

4. Miesto uplatnenia zakazu konkurencie

Miesto, kde moze dochadzat k uplatneniu prav a
povinnosti vyplyvajicich zo zakazu konkurencie je
prave trh (poda) obchodnych spolo¢nosti. TaZisko
tohto instititu bude spocivat prave v obchodnych
spolo¢nostiach. Obchodnou spoloénost'ou sa rozumie
pravnicka osoba, ktord bola zalozené za ucelom
podnikania. Obchodnt spoloénost’ je samozrejme
mozné zalozit' aj za inym Gcelom ako za ucelom
podnikania, preto samotny ucel nesleduje volbu
zalozenia obchodnej spolocnosti, zaroven sa tato
skutoc¢nost’ moze len okrajovo dotknit’ tohto institatu.
Personalny substrat spoloCnosti tvoria spolo¢nici,
ktori su bud’ fyzickymi osobami alebo pravnickymi
osobami. Samotné personalne prepojenie obchodnych
spolo¢nosti nie je protipravne. Protipravne je az ich
nasledne  spravanie, podmienené  poruSenim
konkuren¢nej dolozky, teda ak zakonom alebo
zmluvou vymedzeny okruh osdb sa sprava neobvykle,
nepoctivo. Z  doteraz  uvedeného  nemozno
jednozna¢ne vylucit' ani potvrdit' pripady poruSenia
zéakazu, ktoré sa odohrali v spolo¢nostiach, ktoré boli
personélne alebo majetkovo prepojené, ¢i dokonca
patrili  do  jednej  podnikatelskej skupiny
(podnikatel'skd skupina Schwarz — Gruppe). Pri¢in
porusenia zakazu konkurencie méze byt’ niekol’ko. V
obchodnych kruhoch sa vzdy objavi niekto, kto chce
byt na trhu lepsi, lacnejsi, rychlejsi a pod., i za cenu
urCitého porusSenia, resp. za pouzitia nepoctivého
amyslu.

5. Ponimanie zdkazu konkurencie v najSirSom
svetle

Zakaz konkurencie sa vnima ako obmedzenie, ktoré
ma vsak prirodzene pozitivny vplyv pre spolo¢nost’.
Ucelom tohto indtititu je najmi: ,,predovietkym
ochrénit’ spolo¢nost pred moznym zneuzitim
postavenia spolo¢nikov a ¢lenov organov spolo¢nosti
a zabranit ich 3pekulativnemu spravaniu“. Vo
vSeobecnosti sa preto ucelom zakazu konkurencie

rozumie ochrana spolo¢nosti pred negativnymi
dosledkami, plynice z konania uréitych o0sdb
obchodne;j spolo¢nosti (napr. spolo¢nikom,

Statutdrnym organom, ¢lenom S$tatutarneho organu
alebo ¢lenom dozornej rady obchodnej spolo¢nosti),
ktorymi by poskodili  spolognost.®  Uelom
dotknutych ustanoveni Obchodného zadkonnika je
zabranit’ spolo¢nikom a ¢lenom organov spolo¢nosti
spravat’ sa v obchodnych vztahoch $pekulativnym
spsobom a zaroven konat' v rozpore s principmi a
zasadami uvedenymi v bode 5 tohto c¢lanku, s
dérazom najma na zasadu poctivého obchodného

4 SKRINAR, A. - NEVOLNA, Z. a kol. (2012): Obchodné
préavo. s. 73.

5 ZITNANSKA, L. a kol. (2013): Obchodné pravo —
Obchodné spolo¢nosti. s. 150.



styku.  Dosledkom  S$pekulativneho  spravania
spolo¢nikov alebo organov danej spolocnosti je
Skodlivé konanie, ktoré nie je mozné akceptovat v
spolocnosti. Zakaz konkurencie predstavuje Siroka
Skalu, ktorda v sebe zahfha jednoznacne nastroj
ochrany pred tnikom délezitych informécii. Co je
mozné povazovat za dolezité¢ informacie obchodnej
spolo¢nosti? Pri vymedzeni ddlezitych informacii
spolo¢nosti nam moéze pomoct’ smernica Eurdpskeho
parlamentu a rady EU ¢&. 2016/943, z 8. jina 2016 o
ochrane nespristupneného know-how a obchodnych
informacii (obchodného tajomstva). Podl'a uvedenej
smernice, je za dolezité informéacie mozno povazovat’
najma: obchodné tajomstva, obchodné skisenosti,
zauzivané pravidla, obchodné udaje, ako su
informacie o zakaznikoch, klientoch a dodavatel'och,
obchodnych planoch a vyskumoch a stratégiach okolo
celého trhu, tieto informécie mézeme zaradit' pod
know — how spolo¢nosti. V suvislosti s Unikom
dolezitych informdcii sa spéja isté riziko poskodenia
niclen samotnej obchodnej spoloénosti, ale aj
samotného  poskodenia  spotrebitel'ov (resp.
zakaznikov, klientov) obchodnej spolo¢nosti, a teda
ucel sa patricne vztahuje aj na ich ochranu.
Bezpochyby sa tento inStitit wuplatni aj v
inkriminovanom S§tadiu, tzn. v $tadiu, kedy prislo k
samotnému poruseniu zékazu a spolocnosti vznikla
tymto porusenim $koda.

6. Principy a zakaz
konkurencie

zasady odzrkadlujice

Obchodny zakonnik pozna rad principov a zé&sad, nas
budu v tejto problematike zaujimat' tie, ktoré moézu
prispiet  pri  aplikdcii  rozoberaného  zakazu
konkurencie. KedZe hierarchicky existuje medzi
principom a zasadou urcity rozdiel, a princip je
povazovany za prednostny, zaéneme prv principom
lojality. Princip lojality je pomerne Siroky a prave pre
jeho neohrani¢enost’ mézeme jednoznaéne povedat,
ze v sebe zaruCene zahfia aj zakaz konkurencie. Plati
vo vztahu ku vSetkym obchodnym spolo¢nostiam. Z
obsahovej stranky zakazu ako aj tohto principu
jednoznacne mozno deklarovat’ povinnost’ spolo¢nika
jednat’ len v sulade so zaujmami spolo¢nosti, ktoré
vedl k dosahovaniu Géelu, na ktory bola spolo¢nost’
zalozend. Spolo¢nik nie je opravneny bez suhlasu
vSetkych ostatnych spoloénikov podnikat’ v zhodnom
predmete podnikania spolo¢nosti, uvedené sa
vztahuje aj vo vztahu k tretim osobam, resp. v ich
prospech, ani sprostredkovavat’ obchody spoloc¢nosti
pre iného, & pre seba samého.’ Okrem vy3Sie
spomenutého principu a zasady individualnej
autonémie, v poradi druhou zéasadou je zasada
poctivého obchodného styku. Zéasada poctivého
obchodného styku ,je vyrazom konkretizacie
vSeobecnejSich  mordlnych  zdsad ¢i  noriem
vyjadrenych v pojme dobré mravy. Tvoria uceleny
sbor zasad spravania, ktorych dodrziavanie v
obchodnom styku tento styk kvalifikuje ako

® ROZEHNAL, A. et. al. (2014): Obchodni pravo. s. 331.
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poctivy“.” Pouzitie d’al$ich zasad uplatiiujicich sa v
obchodnom prave nie je vylucené. Podla nasho
nazoru sa vo vztahu k predmetnému instititu moézu
vzt'ahovat' aj nasledujuce zasady: zédsada zakazu
zneuzitie prava, zasada slobody podnikania, zasada
pacta sunt servanda, zasada ochrany dobrej viery,
zésada dobrych mravov.

7. Generalne ustanovenie ,,zakazu konkurencie*

Vseobecnym ustanovenim Obchodného zakonnika,
upravujuc zadkaz konkurencie spolo¢ne pre vsetky
obchodné spolo¢nosti, je prave ustanovenie § 65 ObZ.
Spominané ustanovenie je zaradené v prvom diely,
prvej hlavy, druhej casti Obchodného zakonnika
(Vseobecné ustanovenia, Obchodné spolo¢nosti a
druzstvo). Ustanovenie § 65 ObZ ma kogentny
charakter, len vo vztahu ku kapitdlovym
spolo¢nostiam, naopak pri osobnych spolo¢nostiach
mé& prave dispozitivny  charakter.  Struktira
ustanovenia § 65 ObZ sa sklada z 3 odsekov, pricom
prvy odsek upravuje osobny a vecny rozsah zakazu
konkurencie konkrétnych os6b vo vSeobecnosti, a to
prostrednictvom odkazu na jednotlivé ustanovenia
tykajice sa jednotlivych obchodnych spolo¢nosti.
Druhy odsek nasledne upravuje prostriedky napravy
porusenia zédkazu konkurencie a zaroveinl opravnenie
spolo¢nosti domahat’ sa nahrady Skody. Odsek 2
ustanovenia 8 65 ObZ predstavuje akysi oporny pilier
spolo¢nosti vo vztahu k ukladaniu sankcii. Treti
odsek, upravuje prekluzivne lehoty (objektivna a
subjektivna), objektivna lehota trva jeden rok a plynie
odo dia zacatia vzniku porusenia zékazu konkurencie
a naopak subjektivna lehota trvd 3 mesiace a zacina
plynat diiom, v ktorom sa spolo¢nost’ dozvedela o
poruseni zdkazu.®

8. Osobitné ustanovenia Obchodného zakonnika

Podstata z&kazu konkurencie upravend v osobitnych
ustanoveniach Obchodného zakonnika spoéiva vo
vymedzeni okruhu osdb (osobny rozsah), ktoré v
danej obchodnej spolocnosti budi zaviazané
dodrziavat zadkaz konkurencie. Vo vybranych
(osobitnych) ustanoveniach je zaroven vymedzeny
vecny rozsah zakazu konkurencie. Autor sa pre
jednoduchsiu a prehl'adnejsiu orientaciu rozhodol o
rozbor tohto instititu kategorickym spdsobom, ¢o
znamena podl'a jednotlivych spolo¢nosti, tak ako po
sebe nasleduju v Obchodnom zakonniku. Zmienka o
zavéznosti jednotlivych ustanoveni je zapracovana
osobithe v nasledujiicich bodoch, pri¢om ich
odlisnost’ zavisi od typu spolo¢nosti (kapitalové alebo
osobné). Medzi osobné spolo¢nosti zarad’ujeme
verejnl obchodnu spoloénost’ (v. o. S.) a komanditnu
spolo¢nost’ (k. s.), naopak pod kapitalové spolo¢nosti
zarad’'ujeme spolo¢nost’ s ruéenim obmedzenym (s. r.

" Rozhodnutie Najvyssieho sidu Slovenskej republiky zo dia
7. februara 2008, sp. zn. 6 M Obdo3/2006.

8 SUCHOZA J. - HUSAR J., a kol. (2009): Obchodné prévo.
s. 336.



0.), akciovi spolo¢nost (a.s.) a jednoduchd

spolo¢nost’ na akcie.

9. Rozsah zadkazu konkurencie vo verejnej
obchodnej spolo¢nosti

V ramci verejnej obchodnej spolo¢nosti, je osobitnym
ustanovenim, ustanovenie 8 84 ObZ, znie: ,Bez
dovolenia ostatnych spolo¢nikov nesmie spolo¢nik
podnikat’ v predmete podnikania spolo¢nosti, a to ani
v prospech inych o0sob. Spolocenskda zmluva méze
upravit’ zakaz konkurencie inak.“ Zakaz konkurencie
vo verejnej obchodnej spolo¢nosti ma svoje
opodstatnenie spocivajuce v ochrane spolocnosti a jej
veritelov, prifom sa vymedzuje ako nemajetkova
povinnost’ vSetkych spoloc¢nikov v. o. s., bez ohl'adu
na to, ¢i si v zmysle spolocenskej zmluvy napr.
povereny konat' v mene spolo¢nosti, vykonavat’ jej
Ciastocné  obchodné  vedenie alebo  naopak
spolocenska zmluva im Ziadne z uvedenych, pripadne
moznych prav nepriznava.® Zakaz konkurencie sa pri
tejto forme spolocnosti netyka len zakazu ucasti
uréitej osoby ako spoloénika v inej obchodnej
spolo¢nosti (pripadnej v inej forme podnikania), ale
zéroven sa vztahuje aj na zakaz iCasti danej osoby v
Statutarnych ~ orgdnoch  inych  podnikatel'skych
subjektov. Ustanovenie § 84 ObZ ma dispozitivny
charakter, ¢o sa moze pri jej aplikovani v praxi
prejavit’ nasledovne:

* spoloénici sa dohodnti v spoloéenskej zmluve na
zuzeni okruhu 0sob, ktoré budu podlichat’ samotnému
zékazu konkurencie, alebo

* spolocnici sa dohodnu v spolocenskej zmluve na
rozsireni rozsahu zakazu konkurencie, napr. ,,zdkaz
konkurencie méze rozsirit na udast vo vsetkych
spolo¢nostiach, bez ohl'adu na predmet ich ¢innosti,
viazat ho aj na urCity ¢as po zéaniku ucasti v
spolo¢nosti,1° alebo

* spolo¢nici vo verejnej obchodnej spolo¢nosti tento
institat neaplikuju vobec, teda ho absolttne vylacia

Sankény mechanizmus v pripade poruSenia zakazu
konkurencie moéze byt upraveny v spolocenskej
zmluve, pamétajuc na ustanovenie § 65 ObZ. V
pripade verejnej obchodnej spolocnosti, legitimnou
moznostou vyplyvajucou z ustanovenia § 90 ObZ,
znie: ,,ak niektory zo spoloénikov porusi podstatnym
spdsobom spolocenskil zmluvu, méze sud na navrh
iného spolo¢nika spolocnost’ zrusit.“ V tychto
intenciach je vSak potrebné zdoraznit', ze samo o sebe
porusenie zadkazu konkurencie, holo upraveného v
spolocenskej zmluve, nemozno povazovat za
porusenie  spolocenskej  zmluvy  podstatnym
sposobom. Porusenie zakazu konkurencie, mozno
povazovat za podstatné porusenie spolocenskej
zmluvy, len v takom pripade, ak spolocenska zmluva
definuje uréitym spésobom, ¢o mozno povazovat za

g OVECKOVA,V 0. a kol. (2017): Obchodny zékonnik. s. 691.
0 OVECKOVA, 0. a kol. (2017): Obchodny zakonnik. s.

692.
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podstatné porusenie a porusenie zakazu konkurencie
je v tomto vypocte obsiahnuté. Sank¢énu alternativu
vyplyvajlcu z ustanovenia § 90 ObZ povazujeme za
krajné rieSenie, nakolko toto rieSenie v konecnom
dosledku sa dotkne aj ostatnych spolocnikov, ktori
spoloc¢ensku zmluvu neporusili.

10. Rozsah zédkazu konkurencie v komanditnej
spolo¢nosti

V ramci komanditnej spolo¢nosti plati primerane
pravna tprava ako pri verejnej obchodnej spolo¢nosti,
uvedené vyplyva z ustanovenia § 93 ods. 2 ObZ, znie:
»Pokial' d’alej nie je ustanovené inak, pouZziju sa na
komanditnd spoloénost’ primerane ustanovenia tohto
zakona o verejnej obchodnej spolo¢nosti a na pravne
postavenie komanditistov ustanovenia o spolo¢nosti s
ru¢enim  obmedzenym®“.  Pravne  postavenie
komplementarov a komanditistov je odlisné vo
viacerych smeroch, to plati aj pre tento institat. Z
vysSie citovaného ustanovenia ObZ vyplyva, Ze
ustanovenia ObZ vztahujice sa na verejnil obchodnu

spolo¢nost  je  mozné  aplikovat len na
komplementarov. Naopak na druhej strane
komanditisti ~ sledujd  pravny  rezim  zékazu

konkurencie upraveny v ustanoveni vztahujicich sa k
spolo¢nosti s ru¢enym obmedzenym. Zakonna dikcia
ustanovenia § 99 ObZ do urcitej miery oslobodzuje
komanditistov z posobnosti tohto institutu. Uvadzame
do ur¢itej miery, nie uplne pretoze dispozitivny
charakter tohto ustanovenia dovoluje spolo¢nikom
komanditnej spoloc¢nosti v spoloCenskej zmluve
modifikovat’ tento inStitdt, teda ho uplatnit aj na
komanditistov. Aplikacia modifikacie tohto institatu
sa mdze v praxi prejavit nasledovne:

* spolocenska zmluva bude upravovat zakaz
konkurencie len na komplementarov, pripadne len na
urcitl ast’ komplementarov, alebo

* spoloenska zmluva bude upravovat zakaz
konkurencie pre komplementarov a zaroven aj pre
komanditistov, alebo

* spolocenska zmluva bude upravovat zakaz
konkurencie len pre komplementarov a urditi cast’
komanditistov (vyber méze zavisiet' napr. od vysky
svojho nesplateného vkladu)

Po personalnej stranke moéze d’alej spolocenska
zmluva samozrejme vymedzit rozsah zakazu
konkurencie aj z pohladu identického alebo
pribuzného predmetu ¢innosti, d’alej na podnikanie v
akejkol'vek forme mimo komanditnt spolo¢nost’, bez
ohladu na jej predmet Ccinnosti. Sankcny
mechanizmus pre pripad porusenia tohto institatu
upravené¢ho v spolocenskej zmluve je spolocne
upraveny v ustanoveni §65 ObZ, ¢im nie je dotknuté
pravo spolocnosti na nahradu skody. Konkurenéné
konanie chranené zakonom, respektive ustanovenim,
ktoré zakazuje urcité konania treba vo vSeobecnosti
rozumiet’ také konanie, ktorym c¢lenovia organov
spoloc¢nosti, pripadne aj spoloc¢nici, ak to vyplyva zo



spolocenskej zmluvy, konaju tak, Ze si vytvaraju
moznost zneuzivat' informdacie ziskané na zaklade
svojho postavenia alebo ucasti v spolo¢nosti na ujmu
spolo¢nosti, na ukor ktorej ziskavaji uréité vyhody.
Samotnym, no nie jedingm ucelom institatu je
zabranit’ spolocnikom a ¢lenom organov spoloc¢nosti
samostatne alebo v sicinnosti s inymi ucastnikmi
spravat’ sa v obchodnych vztahoch Spekulativne a
konat’ proti zasadam poctivého obchodného styku, a
to na zaklade pristupu k informaciam a podkladom
spolo¢nosti.** Pre kapitalové obchodné spolo¢nosti
plati prisnej$ia pravna iprava zakazu konkurencie, ¢o
odvodzujeme od kogentnosti prislusnych ustanoveni
(spolo¢nost’ s rufenim obmedzenym - §136 ObZ,
akciova spolo¢nost - § 196 ObZ). Koncepcia
ustanovenia §136 ObZ je postavena na taxativnom
vypocte &innosti, ktoré sa konatel'ovi/om zakazujd,
znie: ,,Pokial’ zo spolo¢enskej zmluvy alebo stanov
nevyplyvaju d’alSie obmedzenia, konatel’ nesmie:

a)vo vlastnom mene alebo na vlastny ucet uzavierat’
obchody, ktoré suvisia s podnikatel'skou ¢innost'ou
spolo¢nosti,

b)sprostredkiivat’ pre iné osoby obchody spolo¢nosti,
c)zucastiiovat’ sa na podnikani inej spolocnosti ako
spolo¢nik s neobmedzenym rucenim

d)vykonavat’ ¢innost’ ako Statutarny organ alebo ¢len
Statutarneho alebo iného organu inej pravnickej osoby
s podobnym predmetom podnikania, ibaze ide o
pravnicka osobu, na ktorej podnikani sa z(Castiiuje
spolo¢nost’, v ktorej vykonava pdsobnost’ konatel'a“

Z vyssie citovanej koncepcie je mozné badat’ mieru
dispozitivnost, ktord je pretavend v prave spolocnosti
zakaz konkurencie v spolocenskej zmluve a/alebo v
stanovach spolocnosti rozsirit. Kogentnost’ citovanej
koncepcie naopak  vyluCuje zlUzenie zakazu
konkurenciu pod z&konnd hranicu obsiahnutd v
ustanoveni § 136 ObZ. Striktnost’ koncepcie pravnej
Upravy tohto inStitatu, niektory pravnici vnimaji
kriticky, nakol’ko v naSom pravnom poriadku
absentuje pravna uprava ,koncernu“. Naopak v
Ceskej republike je koncern upraveny v zakone &.
513/1991 Sb. Obchodni zakonik a zaroven aj v
zdkone ¢. 90/2012 Sb. Zakon o obchodnich
spole¢nostech a druzstvech (zékon o obchodnich
korporacich). Legalna definicia koncernu je
obsiahnutd v ustanoveni § 79 zékona o obchodnich
korporacich, znie: ,Jedna nebo vice osob
podrobenych jednotnému ftizeni (dale jen ,fizend
osoba“) jinou osobou nebo osobami (déle jen ,,fidici
osoba“) tvofi s fidici osobou koncern“, rovnako
definiciu moéZeme najst’ aj v ustanoveni § 66a ods. 7
Obchodniho zékonika.

Osobny rozsah zakazu konkurencie v spolo¢nosti S
ru¢enim obmedzenym je ust. § 136 ods. 1 pism. a)
ObZ explicitne adresovany konatelom spolocnosti;
¢lenom dozornej rady za predpokladu zriadenia
dozornej rady. Osobny rozsah ¢lenov dozornej rady

11 OVECKOVA, 0. a kol. (2017): Obchodny zakonnik. s.
978.
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upravuje ustanovenie § 139 ods. 4 , ktory v podstate
prezumuje ustanovenie 8 136 ods. 1 ObZ, t. j. osobny
rozsah je identicky. Pre osobny rozsah, rovnako ako v
pripade vecného rozsahu je pripustnd urcitd
dispozitivnost’, ktord sa moéze prejavit v rozsireni
okruhu subjektov podliehajicich zakazu konkurencie
v danej spolo¢nosti. Absencia minimalnej hranice
zdkazu konkurencie v ustanovenie § 136 ods. 3 ObZ,
umoziiuje konkurenéné konanie vymedzit aj v
mensom rozsahu, pripadne vylaéit spolo¢nikov z
okruhu os6b podliehajacich uvedenému zakazu.
Uvedené v predchadzajucej vete znali podstatny
rozdiel oproti ustanoveniu § 136 ods. 1 ObZ. Osobny
rozsah tohto institutu vztahujuci sa na uréity okruh
0sOb je zaroven spidty s osobnym podnikanim.
Osobnym podnikanim  rozumieme podnikanie vo
vlastnom mene a na vlastny ucet (napr. v postaveni
podnikatel’a) alebo vo vlastnom mene a na cudzi tcet
(napr. ako komisionar), ako aj na ucast’ na podnikani
tychto osob (napr. v postaveni spolo¢nika) v predmete
podnikania spolocnosti, v ktorej si povinné osoby
bud’ konatelmi alebo ¢lenmi dozornej rady. Siri
okruh povinnych o0s6b, podliehajucich tomuto
instititu  sa wuplatni aj pri  vykonavani cinnosti
sprostredkovatela (podl'a §642 a nasl. ObZ) alebo
obchodnych zastupcov (8§ 652 a nasl. ObZ) a
podobne, ak by tieto ¢innosti vykondvali pre seba
alebo pre tretie osoby, v oblasti
zhodnej/podobne/pribuznej s predmetom podnikania
spolo¢nosti v ktorej su viazani zakazom konkurencie.
Podobnost’ alebo pribuznost’ predmetov podnikania sa
predovsetkym musi prv skimat z pohladu realne
vykondvanej c&innosti spolo¢nosti (60 je v praxi
pomerne komplikované).? Zakonnou vynimkou v
tomto pripade, predstavuju pribuzné spolocnosti (t. j.
dcérske spolocnosti, vztah medzi materskou a
dcérskou  spolo¢nostou).  Zakonodarca  vnimal
postavenie konatel'ov spolocnosti ako najrizikove;jsi
schodik pre spolo¢nost’, a preto zmyslom ustanovenia
majetkovl  zodpovednost’ konatefom a zaroveii
zabranit’ tomu, aby vznikali konkurujice naroky na
ich majetok.’® Rizikovost ¢innosti konatelov vo
vztahu k poruseniu tohto instititu bola premietnutd aj
do zakona ¢. 300/2005 Z. z. Trestny zakon, konkrétne
ustanovenie § 244 — PoruSovanie zakazu konkurencie.
V doésledku porusenia povinnosti vyplyvajicich z

12 Rozsudok Najvyssieho sudu SR, sp. zn. 4 Obo 101/99,
pravna veta: ,Nie je porusenim zakazu konkurencie, ak
spolocnik s rucenim obmedzenym ziska Zivnostenské
opravnenie na Cinnost, ktora je aj predmetom ¢innosti
spolo¢nosti, pokial’ tito podnikatel'ski Cinnost’ skutocne
nevykonava. Ak zo spolocenskej zmluvy vyplyva zakaz
konkurencie aj pre spolo¢nikov tak porusenie tohto zékazu je
porusenim povinnosti spolo¢nika. Sama skutoCnost, ZzZe
spolo¢nik ma zivnostenské opravnenie na ¢innost’, ktoré st
predmetom ¢innosti spolo¢nosti, este nie je porusenim zakazu
konkurencie a tym ani poruSenim povinnosti spolo¢nika.
Porusenie zakazu konkurencie je az skutocny vykon
obchodnej ¢innosti, ktorda je aj predmetom cinnosti
spoloc¢nosti‘.

3 OVECKOVA, 0. a kol. (2017): Obchodny zakonnik. s.
979.



konkurené¢nej klauzuly si spolocnost’ moze uplatiiovat’
narok voci Skodcovi v zmysle ustanovenia § 65 ods. 2
ObZ, ¢im zaroven nie je dotknuté pravo na nahradu
Skody. Uplatnenie narokov podla predchadzajucej
vety nevyluCuje zaroven  uplatnenie  prava
vyplyvajiiceho z ustanovenia § 196 ods. 1 zakona €.
301/2005 Z. z. Trestny poriadok.

11. Rozsah zakazu konkurencie v akciovej
spolo¢nosti

Poslednou obchodnou spolo¢nostou, ktort —si
rozoberieme z pohladu tohto instititu je prave
akciova spolo¢nost. Osobny, ako aj vecny rozsah
tohto instititu je v akciovej spolo¢nosti spolo¢ne
upraveni v ustanoveni § 196 ObZ, vynimkou su
¢lenovia dozornej rady, ktori sa tyka aplikacia
ustanovenia § 200 ods. 3 ObZ, odkazujic na
ustanovenie vztahujuce sa na ¢lenov predstavenstva
(t. j. ustanovenie§ 196 ObZ). Osobny rozsah tohto
in$titatu zahffia nasledujuce osoby:

* ¢lenov predstavenstva
* ¢lenov dozornej rady

Vecny rozsah tohto inStititu je ako bolo uz
spomenuté vyssie upravené v ustanoveni § 196 ObZ,
znie: ~Pokial zo stanov nevyplyvaju dalSie
obmedzenia, ¢len predstavenstva nesmie:

a) vo vlastnom mene alebo na vlastny udéet uzavierat’
obchody, ktoré slvisia s podnikatel'skou ¢innost'ou
spoloc¢nosti,

b) sprostredkuvat’ pre iné osoby obchody spolo¢nosti,
c) zucastiovat’ sa na podnikani inej spolo¢nosti ako
spolo¢nik s neobmedzenym rucenim a

d) vykonavat’ ¢innost’ ako Statutdrny organ alebo ¢len
Statutarneho alebo iného

organu inej pravnickej osoby s podobnym predmetom
podnikania, ibaze ide o spolo¢nost, na ktorej
podnikani sa  zaCastiiuje  spolocnost,  ktorej
Statutarneho organu je clenom*

Koncept ustanovenia §196 ObZ je postaveny na
taxativnom vypocte Cinnosti, ktoré sa clenom
predstavenstva zakazuji. Z ustanovenia §200 ods. 3
ObZ jednoznacne vyplyva, ze na Clenov dozornej
rady sa vztahuje ustanovenie §196 ObZ subsidiarne
ako na c¢lenov predstavenstva. Dispozitivnost
ustanovenia §196 ObZ je principidlne zalozend na
rovnakom zéklade ako v pripade ustanovenia 8136
ObZ, tzn. ze akciova spolocnost’ moze rozsirit’ vecny
alebo osobny rozsah tohto inStititu. Rovnako
kogentnost’ ustanovenia §196 ObZ vylucuje zizenie
osobného alebo vecného rozsahu pod zakonnud
hranicu, rovnako nie je mozné absolitne vylicenie
aplikacie tohto institatu ako v pripade komanditnej
spolo¢nosti.

Vo vztahu k vyssie uvedenému je potrebné polozit’
otazku, ¢i formulacia ust. §196 ods. 1 pism. d) ObZ je
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vhodna? Nakol’ko nie je mozné oddelene posudzovat’
sticasné postavenie jednej osoby ako C¢lena
predstavenstva a. s. (materskej spolo¢nosti) a ¢lena
Statutarneho organu pravnickej osoby, na ktorej
podnikani sa zucastiiuje a. s. (dcérskej spolocnosti).
Predmetna vynimka nebrani tomu, aby sa c¢len
predstavenstva  akciovej  spolo¢nosti  (materskej
spolocnosti) stal ¢lenom Statutarneho organu dcérskej
spolo¢nosti, a opacne aby ¢len Statutirneho organu
(dcérskej spolo¢nosti) sa stal élenom predstavenstva
akciovej spolocnosti (materskej spolocnosti), ak by
tomu tak nebolo, bola by tato zakonnd vynimka
nevykonatel'na. Podla prof. Oveckovej by pouzitie
iného vykladu znamenalo, Ze ¢len predstavenstva a. s.
v stlade s vynimkou zo zékazu konkurencie podla §
196 ods. 1 pism. d) ObZ by sa za ziadnych okolnosti
nemohol stat’ ¢lenom S$tatutarneho organu dcérskej
spolo¢nosti i napriek tomu, ze to zakon vyslovne
predpoklada.

Dalej modZeme poukdzat na kogentnost daného
ustanovenia, ktoré nepripusta odlisna Gpravu
prostrednictvom spoloc¢enskej zmluvy alebo stanov,
teda povazujeme takuto upravu za striktnii najmé z
pohl'adu rozlicnych koncernovych (holdingovych)
Struktar napr. vtedy, ak materska spoloc¢nost zalozi
viacero  dcérskych  spolo¢nosti s  rovnakym
predmetom podnikania, a zarovein v tychto
spolo¢nostiach dochadza k nominécii tych istych oséb
do organov spolocnosti, ¢im sa porusuje zakaz
konkurencie* Z doteraz  uvedeného  preto
povazujeme sucasnil pravna uprava tohto instititu v
akciovej spolocnosti za nesuladnu s aplikacnou
praxou, resp. nezodpovedajucu aktudlnemu vyvoju
obchodnych spoloénosti. Nadvéznosti na dikciu
ustanovenia §196 ods.l1 pism. d) ObZ mobzeme
konstatovat’, ze predmetné znenie sa rovnako bude
vztahovat’ aj na ¢lenov dozornej rady, vzhl'adom na
ich kompetencie. Do kompetencii ¢lenov dozornej
rady patri, napr. nahliadanie do zaznamov tykajlcich
sa ¢innosti spolo¢nosti, d’alej kontrolovanie riadneho
vedenia uctovnych zaznamov. Nepochybne pri plneni
svojich kompetencii pomerne casto prichadzaju do
kontaktu s dovernymi informaciami, ¢o garantuje
urcité riziko pre spolocnost’, v podobe ich zneuzitia,
a preto je nepochybne aplikécia ustanovenia § 196
ObZ na (Clenov dozornej rady nepochybne
nevyhnutna. V kontexte c¢lenov dozornej rady,
dopliame znenie ustanovenia § 200 ods. 4 ObZ, z
ktorého vyplyva: ,,Clenom dozornej rady méze byt
len fyzicka osoba. Clen dozornej rady nesmie byt
zaroven clenom predstavenstva, prokuristom alebo
osobou opravnenou podla zapisu v obchodnom
registri konat’ v mene spolo¢nosti. Institut vzt'ahujuci
sa na ¢lena predstavenstva sa spaja so vznikom tohto
obmedzenia aj po skonceni jeho funkéného obdobia,
¢o je priznaéné pre spoloénost s rucenim
obmedzenym. Casovym mantinelom spoloénosti je

“ OVECKOVA, 0. a kol. (2017): Obchodny zakonnik. s.
1281.



karenéné obdobie, ktoré moéze trvat max 2 (dva)
roky. Uzavretie alebo stanovenie dlh§ieho karenéného
obdobia zo strany spolo¢nosti by bolo neplatné.'®> Vo
vztahu k aplikacii osobného rozsahu tohto institttu,
nie je vylucené jeho rozsirenie, na dalSie persony,
ktorymi su akcionari. Pri takejto vol'be odporicame
spolo¢nosti postupovat’ podl'a ustanovenia § 269 ods.
2 ObZ.18 Z uvedeného ustanovenia v predchadzajucej
vete, vyplyva zmluvnym stranam  (akciova
spolo¢nost'&akcionar) pravo uzavriet' nepomenovant
zmluvu, ktora by v tomto pripade deklarovala
samotny rozSireny koncept tohto institatu. V
kategorizovani obchodnych spolo¢nosti nemozno
opomenut’ jednoduchti spolo¢nost’ na akcie, ktort
pozna aj samotny Obchodny zakonnik. Jednoduchi
spolocnost’ na akcie kvalifikujeme ako hybrid medzi
spolo¢nostou s rucenim obmedzenym a akciovou
spolo¢nostou, preto ju zaradujeme pod kapitalové
spolo¢nosti. Tento institat bol v jednoduchej
spolo¢nosti na  akcie nahradeny pisomnou
notifikaciou, ¢o predstavuje povinnost’ ¢lenov
predstavenstva pisomne informovat spolo¢nost’ o
pripadoch, kedy budii chciet vykonavat &innosti
uvedené v ustanoveni § 220 zd.'” Vecny rozsah tohto
institGtu upraveny v ustanoveni § 220 zd ObZ,
zachytava nasledovné ¢innosti:

* ,,vo vlastnom mene alebo na vlastny et uzavierat’
obchody, ktoré suvisia s podnikatel'skou ¢innostou
spolo¢nosti,

« sprostredkUvat’ pre iné osoby obchody spolo¢nosti,

* zlcCastiovat’ sa na podnikani inej spolo¢nosti ako
spolo¢nik s neobmedzenym rucenim,

» vykonavat’ ¢innost’ ako Statutdrny orgén alebo ¢Elen
Statutarneho alebo iného organu inej pravnickej osoby
s podobnym predmetom podnikania, ibaze ide o
spolo¢nost, na ktorej podnikani sa zicastiiuje
spoloc¢nost’, ktorej Statutarneho organu je ¢lenom*

Snaha zakonodarcu upravit’ tento institut, vo vzt'ahu k
jednoduchej spolocnosti na akcie dispozitivne je z
nasho pohladu vnimana pozitivne. Samotny prevod
rozhodného prava na spolo¢nost’ v otdzkach, kedy a
akym spdsobom ma spoloc¢nost’ posudzovat urciti
¢innost’ alebo cinnosti z pohladu konkurenéného
charakteru vo vzt'ahu k spolo¢nosti, spadajiic pod jej
kompetencie je dolezité, pretoze prave spoloénost
najlepSie pozna svoj predmet Cinnosti a rad d’alich
aspektov, s tym suvisiacich. Naopak zakonodarcovi
mozno vytknut' isti neurcitost’ tykajica sa napr.
informovania 0 moznom rozpore povinné c¢lena a
zdujmami spolocnosti. Priklad Clen predstavenstva
zacne popri svojej funkcii vykonavat podnikatel'ski
¢innost’, ktora moéze byt v rozpore so zaujmami
spolo¢nosti, v ktorej pdsobi ako Elen predstavenstva,
ktorému organu obchodnej spolo¢nosti je povinny to

15 Pozri rozhodnutie NS CR zo dia 21.11.2018, sp. zn. 29
Cdo 5943/2016.

6 KOCINA, J. (2010): Zakaz konkurence ve svétle
soukromného a vefejného prava. s. 22.

7 GOLIAN, J. - HAJNISOVA, E. - NEVOLNA, Z. (2018):
Repetitorium obchodného prava. s. 57.
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pisomne ozndmit? V akej lehote? Oznamit’ to pred
zaCatim podnikania alebo poc¢as podnikania? Rovnako
nie je v zakone upraveny ani postup vyhodnocovania
takto ziskanych informacii. Tieto otazky je preto
nevyhnutne potrebné zapracovat, hned pri vzniku
samotnej spolo¢nosti.’® V désledku porusenia tohto
instititu je spolocnost’ opravnena uplatnit’ naroky v
zmysle ust. §65 ods. 2 ObZ, ¢im d’alej nie je dotknuté
pravo na nahradu $kody.

12. Vseobecne o konkuren¢nej dolozke a jej
zakotvenie

Zéakaz konkurencie, ktory je upraveny v ustanoveni §
65 vo vseobecnosti odkazujuc na jednotlivé
ustanovenia tykajice sa konkrétnych obchodnych
spolo¢nosti, plati pocas funkéného obdobia clena
organu spolocnosti, nazgyvame ho aj ako priebezny
zékaz konkurencie. Slovensky pravny poriadok
dovol'uje, aby zékaz konkurencie trval aj po skonceni
funkéného obdobia Elena spolo¢nosti, tato situdcia sa
riesi prave prostrednictvom konkurenénych doloziek.
Konkurenéni dolozku preto treba vnimat ako
prostriedok, prostrednictvom, ktorého v praxi
prichadza k pokrytiu zdujmov spoloc¢nosti, teda jej
samotnej ochrany. V praxi sa mdéZeme stretnat’ aj s
terminom ,,konkuren¢na klauzula®, ktord ma rovnaky
vyznam. Obsahové body konkurenénej dolozky st
zachytené v § 672a Obchodného zakonnika, znenie
citovaného ustanovenia: ,,v zmluve mozno pisomne
dohodnut’, Ze obchodny zastupca nesmie najdlhsie
dva roky po skonceni zmluvy na uréenom uzemi
alebo voc¢i uréenému okruhu zdkaznikov na tomto
uzemi vykonavat na vlastny alebo cudzi ucet ¢innost’,
ktora bola predmetom obchodného zastdpenia, alebo
ina Cinnost, ktord by mala sitazni povahu voci
podnikaniu zastupeného.“!® Z citovaného ustanovenia
vnimame podstatu konkurenénej dolozky ako
pisomnd dohodu medzi stranami, z ktorej obsahu
plynie obmedzenie vztahujice sa na zarobkovu
¢innost’ dotknutého subjektu pocas plynutia jeho
funkéného obdobia alebo po jeho skonceni. I napriek
tomu, ze Obchodny zadkonnik explicitne uvadza len
Zmluvu o obchodnom zastdpeni, nepozname my ani
Obchodny zdkonnik  Ziadnu prekdzku pri aplikécii
konkuren¢nej dolozky v inom zmluvnom type.
Pouzitie konkurenénej dolozky napr. zmluve o vykon
funkcie mozno zddvodnit’ analdégiou a rovnako
podporne pouzitim sukromnopravnej zasady — ¢o nie
je vyslovne zakazané je dovolené. V slvislosti s
predchadzajicim odsekom , ddvame do povedomia
pravny nazor sidu obsiahnuty v rozsudku Krajského
sad v Ziline, znie: ,KedZe konkuren¢na dolozka
zasahuje do zakladnych slobdd, predovsetkym prava
na slobodné podnikanie, je nevyhnutné ju regulovat,
a to dostatocnym  obmedzenim  (zuzenim)
geografickym a obmedzenim vecnym a casovym.
Podstatné nalezitosti konkurenénej dolozky podla ust.
§ 672a Obchodného zakonnika bolo potrebné

8 OVECKOVA, 0. a kol. (2017): Obchodny zakonnik. s.
1596.
19§ 672a zékona ¢&. 513/1991 Z. z. Obchodny zékonnik.



aplikovat’ aj pre dojednanie konkuren¢nej dolozky pri
ingych zmluvnych typoch, neZ pri zmluve o
obchodnom zastupeni, pretoze nebol dévod, aby pri
inych zmluvnych typoch bol zékaz konkurencie
vymedzeny prisnejsie a rozsiahlejSie, ¢i neobmedzene
v porovnani s Upravou v § 672a Obchodného
zakonnika. Podstatnymi nalezitostami konkurencnej
dolozky je jej pisomna forma, platnost’ len pocas
stanovenej doby (najviac dva roky po ukonéeni
zmluvy) a vymedzenie jej platnosti pre konkrétne
uzemie alebo voéi urcitému okruhu oséb na tomto
uzemi, primerane vymedzeny zékaz Cinnosti Vv

priamej stvislosti s ochranou zaujmov
opravneného*.?
13.  Priavne nasledky porusenia  zikazu

konkurencie

Pravne nésledky porusenia zdkazu konkurencie, su
upravené spolo¢ne pre vsetky obchodné spolocnosti,
uz niekol'ko krat spominanom ustanoveni § 65 ods. 2
ObZ, znie: ,,Spolo¢nost’ je opravnena pozadovat', aby
osoba ktora tento zakaz porusila, vydala prospech z
obchodu, pri ktorom porusila zdkaz konkurencie
alebo previedla tomu zodpovedajlice prava na
spolo¢nost. Tym nie je dotknuté pravo na nahradu
Skody.“ Ako nasledok porusenia tohto inStititu je
potrebné vnimat’ ulozenie sankcie, ktord moze byt v
podobe vydania prospechu z obchodu alebo v podobe
prevodu zodpovedajucich prav z porusenia tohto
institatu. Nasledok deklaruje represivnu, preventivnu
alebo ochrannu funkciu pre spolo¢nost’. Uplatnenie
sankcie je pravo spolocnosti nie jej povinnost. V
pripade, ze sa poskodend obchodnd spolo¢nost
rozhodne uplatnit’ si naroky vyplyvajuce z porusenia
zédkazu je tak povinnd voci osobe, ktord zakaz

porusila.?®  Okrem prezumovanych sankcii v
ustanoveni § 65 ods. 2 ObZ, moéze spolocnost’
uplatnit’ aj dal§ie sankcie, pod ktorymi treba

rozumiet’ zmluvntl pokutu, pravo odvolat’ porusitel'a z
funkcie organov spolocnosti. Sankcie uvedené v
predchadzajucej vete moézu byt bud priamo
dojednané v zmluve o vykon funkcie alebo dojednané
osobitne, a to napriklad v pripade zmluvnej pokuty,
na zéklade dohody o zmluvnej pokute, pricom takato
dohoda, bude mat’ akcesoricky charakter k zmluve o
vykon funkcie. Vo vztahu k nasledkom porusenia
tohto institatu je potrebné uviest, Zze samotné
porusenie tohto instititu nema vplyv na platnost,
resp. neplatnost zmluvy, ktora bola uzatvorend v
suvislosti alebo nadviznosti na poruSenie tohto
institatu. V intenciach uvedeného v predchadzajucej
vete sa vztahuje aj pre pripad poruSenia zakazu
konkurencie v ponimani trestnom, ¢ize v rozpore s
ustanovenim § 244 zakona ¢. 300/2005 Z. z. Trestny
zékon.

2 Pozri rozhodnutie KS ZA, zo dita 18.11.2015, sp. zn.
13Cob/196/2015.

2L K tomu pozri rozsudok Najvyssieho stidu SR z 29. oktébra
2008, sp. zn. 4 Obdo 29/2007.
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14. Zaver

Problematika tykajdca sa zakazu konkurencie v prave
obchodnych spoloénosti ma ur€ité nedostatky, ktoré
vsak je mozné odstranit. Pri odstranovani
nedostatkov v tejto oblasti je potrebné zohladnit
najmé sucasné potreby obchodnych spolo¢nosti, ako
aj postavenie medzinarodnych a nadnarodnych
obchodnych spoloc¢nosti pdsobiacich na nasom tzemi
a ich Struktary. Pri akychkol'vek myslienkach a
uvahéch (de lege ferenda) na zlepSenie tohto institiitu
je potrebné dbat’ na zachovanie prava volby
uplatnenia tohto institutu ako aj jeho rozsahu na
samotnej spolo¢nosti. RozmnoZenie sa tohto inStitatu
v kapitalovych spoloc¢nostiach je pochopitel'né okrem
iného aj =z hladiska ponimania Eurdpskeho
hospodarskeho spolocenstva (,,EHS®), teda
samotného volného pohybu kapital. Volny pohyb
kapitadlu predstavuje jednu zo Styroch slobdd
vnatorného trhu. Clenské $taty sa jednotlivo ako aj
spolo¢ne usiluji  odstranit’ prekazky braniace
slobodnému pohybu kapitdlu v ¢lenskych Statoch.
Podl'a nasho nazoru, sprdvne nastavenie tohto
in§tititu = mdéze zabranit® nepoctivym zdmerom
niektorych ¢lenov spolo¢nosti. Osobny rozsah tohto
institatu bol doposial’ vyssie v texte rozoberany len v
ramci spolo¢nosti, resp. jej Clenov. V intenciach
uvedeného je potrebné uviest’, ze samotny institut je
mozné aplikovat aj vo vztahu k obchodnym
spolo¢nostiam navzajom, teda uvedené moZeme
znazornit’ nasledovne: ,,Prenajimatel’ sa zavézuje, ze
poCas trvania tejto zmluvy nebude na/v
nehnutelnostiach v jeho vlastnictve, ktoré sa
nachadzaju v okruhu 1 kilometer od Predmetu najmu
zriad'ovat’ a/alebo prevadzkovat' predajiiu potravin o
rozlohe viac ako 50 m2 a tiez sa zavézuje, ze pocas
uvedenej doby neumozni tretim osobam a/alebo
neprenechda do wuzivania tretim osobam takéto
nehnutelnosti alebo ich ¢asti (najméd formou najmu
alebo prava zodpovedajuceho vecnému bremenu), aby
na/v takychto nehnutelnostiach zriadovali a/alebo
prevadzkovali predajiiu potravin o rozlohe viac ako
50 m2. Predajiiou potravin sa pre ucely tohto
obmedzenia rozumie maloobchodné prevadzka, ktorej
prevaznym sortimentom sU potraviny, vratane
napojov®. Z uvedeného prikladu je mozné vidiet,, Ze
aplikacia tohto institatu v SirSom ponimani je mozna
aj v najomnej zmluve, priCom vecny rozsah tohto
in§tititu je viazany na prevadzkovanie predajne
potravin, a osobny rozsah tu je dany vo vztahu k
prenajimatelovi ako obchodnej spolocnosti (v celku).
Koncepcia pravnej Upravy zékazu konkurencie v
ustanoveni § 244 Trestného zakona, je zalozend na
postihu subjektov, ktoré maju povinnost' dodrziavat’
tento  institt  priamo  dany  zdkonom. Z
trestnopravneho postihu je preto subjekt vyluceny, ak
jeho porusenie vyplyva len zo zmluvy alebo z
dokumentu spolo¢nosti.
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In Algorithms and the End of Politics: How
Technology Shapes 21st-Century American Life,
Timcke describes how digital technologies are
impacting US politics and society. The author argues
that Algorithms and the End of Politics is concerned
with ‘the unfreedom and class rule in contemporary
American capitalism as seen in the digital realm’ (p.
3). From Facebook to deep fakes, new and emergent
technologies of information, mediation and calculation
are not simply entrenching capitalist exploitation.
They are also destroying the terms and frames through
which we can even begin to imagine alternative
answers to ‘the social question’: how we are to
organise our lives?

The first chapter analyses how algorithms extend the
processes of capitalist valorisation and extraction to
newer spheres of social relations by collecting data.
The second chapter analyses how econometrics
transposes  political ~ disputes into  technical
abstractions. The third and fourth chapters,
‘Reactionary Tendencies in The Ruling Class’ and
‘Platforms of Power’, examine how elites in the US
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stave off class struggle from below. This involves
alliances with Big Tech and billionaire donors
deploying digital infrastructures to ensure conflict
never really threatens the logics of extractive
capitalism. The fifth chapter, ‘The Whiteness of
Communication Studies’, looks at how the systematic
construction of civic ascription based on race, which
frames social groups’ experiences of public life in
mostly racial terms (p. 99). The next chapter argues
that the ruling classes use misinformation to mystify
and iron out capitalism’s internal contradictions. At
the end, the chapter seven, ‘Testbeds for
Authoritarianism’,  analyzes the  technological
determinism that naturalises international competition
on the artificial intelligence front. The central
argument of the book is quite unique. The author
discusses how to improve algorithms and data use, as
well as what "better" means and to whom.



